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PREFACE 

TO  THE    SIXTH  EDITION. 

In  tbe  present  edition  I  hare  made  cocaiderable  additions. 
Besides  the  oumeroas  oases  of  importaoce  nhich  hare  been 
reported  sinoe  tlie  last  edition,  the  results  of  which  had 
now  to  be  embodied,  I  have  thought  it  useful  in  several 
places  to  materially  expand  my  former  ezpositioo  of  certaia 
leading  prinoiples.  I  have  also  carefully  studied  and  com- 
pared with  my  own  work  several  entirely  new  books  and 
new  editions  of  books,  which  have  appeared  since  my  last 
edition  was  published.  The  labour  involved  has  been  very 
great,  far  more  than  is  apparent  from  the  references  in  the 
foot-notes  ;  but,  while  I  have  bad  very  little  to  correct,  I 
Lave  the  satisfaction  of  feeling  that  I  have  done  all  that 
care  and  diligence  can  effect  to  secure  the  accuracy  of  my 
present  edition.  It  has  always  been  my  desire  that  my 
work  should  have  the  oharaoteristics  of  a  Manual  as  distiu- 
gnisbed  from  a  formal  treatise  ;  and  in  the  additions  DOW 
iutrodcced  I  have  sought,  as  hitherto,  to  exclude  all  mere 
details  of  cases,  except  when  now  and  again  they  could  be 
broDgbt  in  nsefully  as  brief  and  pointed  illustrations  of 
principles.  The  statement  and  exposition  of  principles 
apart  from  mere  details  of  cases  ahould  be  the  special 
feature  of  a  Manual  ;  and  it  is  a  comparatively  easier  task 
to  compile  a  treatise,  by  setting  out  and  commenting  on  a 
series  of  cases,  than  it  is  to  extract  and  state,  in  the  shape 
of  distinct  proposiliouB,  the  doctriues  whioh  really  formed 
the  grounds  of  decision.     If  any  one  is  inclioed  to  doubt 
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thip,  let  him  try  the  experiment  on  a  Bingle  topic  of  law. 
ilj  citation  of  cases  in  the  foot-notes  w,  for  a  like  reason,  a 
very  limited  one.  It  would  hare  been  quite  easy  to  have 
increased  it  foarfold  with  cases  quite  proper  for  oitation  ; 
but  I  prefer  always  to  give,  not  all  the  oases  in  point,  bat 
only  the  best  and  most  direct  anthority,  and,  other  things 
being  eqnal,  always  the  more  recent  cases,  because  a  refer- 
ence to  them  is  sure  to  guide  the  student  to  the  citation  of 
previous  cases.  On  the  present  occasion  I  bare  carefully 
revised  every  word  of  my  book  ;  and  I  shall  be  well  repaid 
for  all  the  labour  I  have  undergone,  if  I  have  added  to  its 
usefulness,  and  done  anything  to  merit  a  oontinnanoe  of  the 
favour  with  which  it  has  hitherto  been  received. 

CHARLES  COLLBTT. 
Atigti$t  1886. 
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PREFACE 

TO  THE  SECOND  EDITION. 

As  I  stated  id  my  Preface  to  the  firat  edition,  I  undertook 
to  prepare  this  little  book  io  order  to  supply  a  test-book  on 
the  Law  of  Torts,  and  oC  the  Measure  oE  Damages,  for 
candidates  for  the  offices  of  Principal  Sadr  Amin,  District- 
Mansiff,  and  Pleader  in  a  Civil  Conrt.  These  were  the  two 
titles  of  law  on  which,  for  the  purposes  of  the  examination, 
it  was  thought  desirable  to  hare  a  separate  manaal,  and  it 
was  proposed  to  me  that  I  should  prepare  one.  It  wss 
required  that  I  should  state  also  the  rules  as  to  the  measure 
of  damages  in  actions  on  contracts ;  and  hence  I  have 
treated  the  snbjeot  of  damages  in  a  separate  chapter ; 
whereas  if  I  had  been  writing  merely  a  manual  oE  the  Law 
of  Torts,  I  should  have  closed  my  notice  of  each  instance  of 
a  tort  with  some  remarks  on  the  damages  to  be  awarded  in 
respect  to  it.  The  book  is  now  a  teat-book  in  the  Madras 
Presidency  ia  the  ezamination  for  the  offices  abovomen- 
tioaed. 

I  hare  now  eited  in  foot-notes  the  authorities  upon  whioh 
each  section  is  founded.  This  has  added  to  the  bulk  of  the 
book,  bnt  it  has  remedied  what  seems  to  have  been  thought 
»  defect  in  the  £rat  edition.  I  have  tried  to  limit  the 
citation  of  cases  to  those  commonly  referred  to  by  treatise 
writers,  and  I  may  remind  the  yonng  student  that  by  look- 
ing op  the  case  cited  by  me  in  the  table  of  cases  in  any 
larger  work,  he  will  be  gnided  to  the  place  where  the  anthor 
treats  of  the  same  subject.     I  have  also  preferred  to  cite 
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(he  more  modem  cases  if  equally  ia  point,  becanae,  as  the 
pi-actitioner  knows  very  well,  ia  the  report  o!  a  modern 
case  thei-e  wilt  generally  be  fonnd  referencea  to  prior  cases 
of  the  same  elaas.  Fui-ther,  all  quite  recent  oases  oE  im- 
portance will,  I  think,  be  foand  daly  referred  to.  I  was 
forced  to  limit  the  citation  of  cases  as  much  as  possible, 
and  this  is  how  I  bare  tried  to  make  a  limited  citation  aa 
Qsefnl  as  possible. 

I  hare,  of  course,  been  greatly  assisted  in  thia  compila- 
tion by  rarions  treatises  j  but  it  ia  needless  to  gire  here  a 
long  list  of  the  names  of  the  anthers  whose  works  I  have 
consulted,  as  I  beliere  the  names  are  all  mentioned  in  (he 
foot-notes. 

To  those  for  whom  especially  I  hare  prepared  this  manaal, 
it  may  not  be  snperEaous  to  say  that  thongh  I  hope  my 
little  book  will  always  be  useful  to  them,  I  equally  hope 
that  they  will  not  reat  satisSed  with  it  as  saStcient  for 
(hem.  A.  manual,  if  a  good  one,  will  be  nsefal  as  an  intro- 
dnotion  for  the  student,  and  will  be  a  bandy  book  on  the 
spnr  of  the  moment  for  the  practitioner ;  as  Bacon  said  of  a 
book  of  lustitutea  on  the  law  generally,  "  the  office  thereof 
"  ia  to  be  a  key  and  general  preparation  to  the  reading  of 
'*  the  conrae.  And,  principally,  it  ought  to  hare  two 
"  properties  ;  the  one  a  perspicnona  and  clear  order  or 
'*  method  ;  and  (he  other,  an  aaireraal  latitude  or  eompre< 
"  hension,  that  (he  students  may  hare  a  little  prenotion 
"  of  everything,  like  a  model  towards  a  great  bnilding," 
I  may  well  rest  aatiafied  if  I  aball  be  foand  to  hare  attained 
to  thia  standard  of  nsefnlnosa. 

CHARLES  COLLETT. 

MlDBAfl,       > 

April  1866.  i 
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Page  6,  note  6,  add  a  refertnee  to  Appteb;  «.  Franklin,  17  Q.  B.  D.  9i 
„       7,  line  8  from  bottom,  for  lie  read  be 

8,  line  6  from  bottom,  intert  nnd  before  such  waiver 

„  83,  note  I,  for  Mogal  nad  Mognl 

„  a,  note  4,  for  Burj  read  Hnrrj 

„  43,  line  t,  for  an  nad  rMd  and  an 

„  54,  note  2,  delt  Ibid. 

„  97,  marginal  note, /or  Mrsiul  has 

„  I&1,  note  1,  deU  L.  B.  Ufors  23  Ch.  D. 

„  158,  bottom  line,  iiu»rt  an  hefor^  injnrj 

„  166,  note  3,  for  G.  Y.  C.  Co.  read  Or.  J.  0.  Co. 

„  167,  note  4,  add  a,  reftrwce  to  Parley  U.  C.  Go.  r.  Mitofaell,  U 

App.C«i.  127 

„  168,  line  9  from  bottom, /w  there  reoii  where 

„  168,note3,/orDattonre(MlDalton 

„  169,  note  1, /or  Temaitr*  CMuI  Lemaitre 

„  1B7,  line  6  from  bottom,  for  that  air  read  that  to  air 

„  190,  line  14,/>r  pay  t-0(nj  bar 

„  191,  line  11, a/ierBer7ientin**rl  tenement 

„  201,  note  6,  last  line,  ina»rt  7  before  App.  Caa. 

„  211,  line  12  from  bottom,  b^ore  ownerahip  miert  the 

„  312,  botbnn  line, /or  indicated  read  vindicated 

„  216,note6,/orMortrMuiHoet 

„  221,  line  3,/or  tendency  read  pendency 

„  22^  line  4  from  bottom,  before  there  ituart  that 

„  240,  lino  5, /or  in  deed  read  indeed 

„  245,  line  11  from  bottom,  dele  uid 

„  283,  line  6,  c^fter  tiling  mtmi  and  not ; 

„  335,  note  4,/or  Jadgater  v.  Lore  read  Lndgater  v.  Love 

„  382,  note  7,/or  Q.  B.  Damages,  582  read  Q.  B,  D.  582. 

„  884^  line  10  from  bottom, /or  naer  read  nse 

„  386,  line  17,  dele  no 

1,  388,  line  16,^br  preeented  read  prevented 

„  891,  line  7,  for  security  read  mretj 

„  401,  line  10, /or  Action  read  Actions 

„  407,  line  2,  afUr  side  iMtert  ; 

„  419.  note  5,  after  Q.  B.  D.  126,  add  and  11  App.  Coa.  127, 

n  iS4,  line  10  from  bott(ai,/H-  lent  read  sent 


kI^iOO^Ic 


D,gn,-.rihyGOO^IC 


CONTENTS. 


INTSODUOTOBT. 

Page. 
D^nition  of  tort  nd  its  ingTMHeato—tDjnry  aod  <bua- 
Kge  distiognulMd  and  oKpUined— 7ort  disMi^:aiBh«d  from 
crime  Kid  froBi  brMok  of  oontrKt— ClawM  of  torts— Pint 
cIbbs  ;  Trvuaaw  or  a  ennsu.  bibht-— Second  class  -,  bsiaoh 
or  PDBUO  DOTT— Jhtt;  «t  Dommoa  Uw— Do^  Mid  dMuaga 
miut  c«Bbiti»~Da^  hj  express  Iwirt  vh«n  tiiere  is  * 
remedy  ooid  vh«a  none— Third  class ;  xsklck  or  wvatb 
ODTT — ^Db^  Kt  ixynaum  Inw — bj'  express  Uw— by  reason  of 
contract — limit  whrnreUiere  is  nopriTi^otcoDtract— eesen* 
tials  where  tliere  is  privity  and  segligenoe,  or  fraud — Diri- 
sitmofeidiiect. • •• .• •.».•     1— M 


CHAFTHB  It 

TOATS  TO  TBS  fWaOSI  AND  tVBOOSAL  RiaStO. 

'Whati 
nrutox^r  a  smnsu.  si 
(tf-def«ow— foroe  in  self  •drfsoo»— tone  is  deleitoe  of 
hooM  and  of  goods— jiutUable  ioroe'  aggiavatioBs  of  an 
■uanlt— JUm  tnvruOMNenl— arrest  by  a  privito  person  in 
cases  of  caiiaes — arrest  b7c<mBtaldM — obarging  and  giriog 
into  ctuto^— wrest  of  TTong  perscn.— arrest  witli  and  with- 
out wwnwt  or  tuder  civil  process— arrest  of  i>riTil«ged  per- 


kI^iOO^Ic 


COHTEHTS. 


■ons— liftbilitj  of  ft  gaolep— liability  of  jodicial  oEBcerv— 
UaKeiout  eoHmtition— eBBontiala  of— objectiona  to  jarisdic* 
tion— liability  for  damagea— ifaZwtoiM  orrMf— ingredieate 
of — malice  in  law  and  is  fact— fonndfttion  of  an  action  tar— 
what  is  an  arrest — abiue  of  me«ne  proceea — liability  of  a 
vakeel,  agent,  or  instigator— abnae  of  final  proceeB— dam- 
ttgea—Maiiciou*  pnuaoution- ingredtenta  and  nature  of  the 
injaiy — evidence — effect  of  the  aecofier  being  bound  over- 
charge on  knowledge  or  Bnepicion— liability  for  acts  of  ma- 
gistrate, or  from  error  of  ]*udgment— what  is  reasonable 
and  probable  oanse— what  plaintiff  has  to  show — Ualicionsly 
searohing  a  house— Ualicions  suit  not  a  tort — Non-liabili^ 
of  military  officer  to  inbordinate — Lihel  and  iSlondM^— defl< 
nition— essentials — What  is  a  pablication— Ifalice— When 
a  oomiaunioation  is  privileged— evidence  of  witnesses^-oom' 
ments  of  counsel  or  judges— petitions  to  ftnthorilies— official 
reports— privilege  from  rsUtiooship,  friendship  or  interoit 
—characters  of  servants— advice —com  ments  in  excess  of 
privil^e — reports  of  Courts  sad  of  public  meetings— cri* 
tiqnes— How  slander  difFars  from  libel— when  it  is  and  when 
not  actionable— Falsity  of  statement  in  cases  of  libel  and 
slander — Criminal  liability- Defamatory  nature  of  state- 
ment—Evidence— 8ltmd«r  of  ttjie,  nature  of  the  tort — J»- 
miston  q^parfonol  <ngk>»,  as  of  franchise,  offloe,  &a. — 3Wff  lo 
person  frcfiA  neijIt^mcs-Li ability  of  master  or  principal, 
and  ot  servant  or  agent — liability  o(  the  master  of  a  ship- 
IToii -liability  ot  public  officers,  or  agents— Ute  Grown  can 
do  no  wrong — Test  of  the  relation  of  master  and  servant, 
oontractor  and  sub-contractor — What  is  contributory  negli- 
genofr— Accident  without  default— default  without  evil  in- 
tention- ^ejZifmes  in  bbxach  at  rvBuc  nnrr — Negligent 
keeping  of  animals — Negligent  user  of  rettl  property — in- 
stsnoBs  of — daugeroua  buildiDgs— liability  of  railway  and 
canal  coropaniet,  oz  publio  oommiseioners — NtglAqtme*  in 
BBBACH  OF  rKlTi.n  suTT — By  professional  men— By  carriers 
of  passengers— proof  of  negligence,  defence  o(  mere  acci- 
dent—Liability of  master  to  servant — limits- proper  pre- 
oautioni     required- defective   or    dangerous    machinery. 


COMTIKTS.  XIU 

Pag«- 
penoul  negligence  of  muter — rules  apply  to  gneite  and 
others — aegligence  of  fellow-Berruit— g«nei%l  non-liability 
of  mmaMr — in  iha  OBse  ot  ToluTileen — wtuit  ia  ft  common 
■ervioe — TorU  to  pwton  frvm  deeeil — Selling  noxious  food 
— Selling  or  lending  d&ngeroaa  artiolea  or  goods 24—128 


CHAPTEE  HL 
TOBTB  TO  PBOPEBTY. 


SECTION  I. 

T0BT3  TO  REAL  FBOPBBTT. 

TosTB  BT  INTAHOX  OP  A  6IX8BAL  BiaBj—Adveraa  oeeu- 
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landlord  and  tenant— 2VwpaM — what  is  a  trespasB~who 
may  roe  for— What  is  posaession— acquisition  and  loss  of 
poooaanion — whether  title  jnstifles  forcible  entry — what  ia 
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CHAPTER    I. 
INTRODUCTORY. 

1.  Ton  ia  »  term  of  art  in  EngliBli  Uw.    Th«  word 
„     .       . .      meane  that  which  ia  wrested  or  oroolced,  and 

flnitiaii  at  Tort.  bo  that  which  is  contrary  to  right.^  A  tort 
haa  heen  osoally  described  as  a  wrong  independent  of  con- . 
tract.  Ab  each,  a  tort  ma;  be  described  as  an  invasion  by 
A  of  B'a  rights  which  avail  against  persons  generally,  in 
respect  of  either  property,  person,  liber^  or  reputation, 

2.  The  BtHcan  law  called  snch  wrongs,  delicts,  and  they 

have  been  defined  as  spontaneons,  that  is, 
DefimtKiD  of  da-  ' 

lieu   ia    Banun    free  Or  Voluntary  actions  <x  omissions  oon- 

"'  trary  to   law.'     The  wrong  being  an  act 

which  is  against  right  or  law,  the  obligation  to  make  repara- 
tion for  the  damage,  arises  from  the  fanit,  and  not  from 
the  intention ;  and  conversely,  a  thing  which  is  not  a  legal 

I  Co.  Litt.  f.  1S8;  Tonlin'i    lAwloppoiitaitOTddrmlOTTlghtmMniwhkt 
Diet      Tori    i*   MiU    in  oonmoii  lua   ia  ttTmight. 

in?i«nel>,  batiMttt  i»  thrii  toohsiiMl  S  Bowrer'i  Ciril  Lan,  SMj  FccU'f 
tMa  etoinlMtt  to  <nr  trnn  (ort.    Tbe  { Quu,  MS,  M7. 
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injnry  or  wrong,  ia  not  made  actionable  by  being  done  with 
a  bad  intent.^  Bat  it  will  be  seen  that,  in  maDy  cases,  to 
cODBtitnte  an  act  a  legal  wrong  or  iojnry,  the  existence  of 
a  malicions  intention  ia  essential.'  Where  an  act,  in  itself 
indifferent,  if  done  with  a  partioolar  intent  becomes  wrong- 
fnl,  there  the  intent  must  be  proved  and  found ;  bat  where 
the  act  is  id  itself  onlawfnl,  the  proof  cf  justification  or 
ezoDse  lies  on  the  defendant ;  and  in  failare  thereof  the  law 
implies  a  wrongful  intent.'  This  ia  as  trae  of  prirata  torts 
as  it  is  of  crimes. 

8,  Hence  negligence  or  imprndenoe  may  render  a  man 
General  nrind-  respoMiWoj  and  the  principle  pervading 
pie  of  Uia  Uw  of  the  law  of  torts  ia,  that  all  peraons  are 
responaible  for  all  the  natnral  and  legal 
oonaeqnenoes  resnlting  from  acta  or  omissions  by  them  in 
violation  of  the  rights  of  others.  If  the  state  of  facta  is  sncb 
that  an  action  ia  maintainable,  althongh  there  be  neither 
malice  nor  fraud,  the  plaintiff  is  not  bound  to  prove  either, 
though  both  be  alleged,  and  may  recover  on  the  liability 
vrhich  the  facts  disclose,  though  both  {rand  and  malice  be 
disproved.' 

4.     Thna,  there  are  two  ingredients  is  eTet7  tort;  the 

invradMiiti  in  >    *nJ«^   °'  ^^g*^    wrong   whioh    18  always 

*°'^  essential ;  and  the  damage  which  ia  always 

present  with  it,  and  is  sometimes  said  to  be  essential  to  it.* 

The  terms  injury  and  damage,  strictly  speaking,  signify 


1  Bowjer'i  0'  L.  9S9|  Broom'i 
Com.  689)  SteiCBiM  *,  SemhiiD,  II 
O.  B.S8e. 

1  Broon'i  Com.  7W:  on  the  dii- 
tinoticm   iMtWMn    iotention   ud    DO- 


9Bn.ZZX. 


S  Ob  the  lal^eet  of  Injoij  end 
duntse.  Me  Aahb;  «.  White,  1  Bm. 
L.  0.  (Stii  ed.)  K4i  Btwn'a  Oo». 
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correlfttire  aspects  o£  tbe  same  Ieg*l  wrong,  tlie  one  having 
relation  to  tbe  actor  and  the  other  to  the  patient  of  th« 
wron^;  and  henoe  damage  is  tbe  inseTerable  seqnenee  of 
iajary,  bat  damage  cannot  be  aotionable  withoot  the  oo- 
szistesce  of  iDJai^,  Bat  thoogb  it  is  aeoarate  langcage  to 
say  tfaat  every  injury  imports  damage,  it  is  not  so  to  speak 
of  the  fiction  of  imported  damage,  in  the  sense  of  some  fio- 
titions  loss  which  tbe  law  atsames,  oonb»ry  to  tbe  fact,  to 
have  ocoorred.  Damage  and  damages  are  not  eqoivalent 
terms.  Damages  are  the  compensation,  in  the  form  of  a 
sum  of  money,  which  the  Court  awards  for  every  injnry; 
bnt  the  damage  which  every  injury  imparts  is  that  which 
is  soppoied  to  be  compensated  by  Ibis  award  of  damages; 
and  sacb  damage  may  consist  wholly  of  a  money  loss,  or 
partly  so,  or  not  at  all  of  aucb.  It  is  impossible  to  conceive 
of  an  injary  or  legal  wrong  that  shall  not  import  or  resolb 
ID  damage  in  this  sense;  and  then  some  award  of  compen- 
eatioDj  however  nominal,  is  obviously  incambent  onlesa 
wrongs  are  to  go  wholly  noredressed.  Hence  the  term 
damage  is  sometimes  used  where  injury  would  be  mors 
correct ;  but  tiie  two  terms,  and  the  notions  they  signify, 
thongh  correlative^  are  perfectly  distinct. 

5.    Damage  without  injary  is  never  actionable ;  or  more 
DuacewiUunit    accnrately,  mere  loss  in  money  or  money's 
'''^-  worth  does  not  of  itself  constitute  legal 

damage.  To  set  np  b  shop  in  opposition  to  sootker,  may 
cause  loss  of  custom,  and  so  damage,  but  is  not  actionable : 
but  to  drive  away  castomera  by  threats  or  by  publishing  de- 
famatory statements  regarding  a  man's  trade,  is  actionable. 
So,  erery  man  has  a  right  to  derive  tbe  (nllest  benefit  trom 
that  which  is  his,  thoagh  the  exercise  of  his  right  may  be 
contrary  to  the  interests  of  anotberj  Uins,  be  is  not  liable 
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thongh,  by  digging  in  his  owd  groand,  he  oanses  a  Bpring  in 
hid  naighboar's  gronad  to  dry  ap.^  Bali  no  man  ought  to 
ohooae  a  mode  which  is  prejndicial  to  others,  of  doing  what 
he  has  a  right,  to  do,  when  he  can  derive  the  folleat  benefit 
,  from  hia  right  withoat  damaging  any  one ;  thus,  a  right  of 
passage  orer  another's  land  onght  not  to  be  used,  ao  as  to 
oanae  damage,  when  its  nse  in  a  different  manner  would 
be  aa  benefioial,  and  oanse  leaa  or  no  dami^e.' 

6.     Bnt  injury,  thongh  without  damage  or  money  loss, 
iBjon  wltJunt     ""  ■otionable ;  or  more  aoonrately  an  injaiy 
'*™^-  imports  legal  damage   thongh  there  is  no 

pecnaiary  loss,  and  aotoal  perceptible  damage  ia  not  indis- 
pensable as  the  foandatiou  of  an  action ;  it  is  safficient  to 
show  the  violation  of  a  right,  in  which  caae  the  Uw  will 
presnme  damage.*  Thus  a  trespass  on  another's  land  may 
canse  no  aotaal  damage ;  and  generally  wherever  any  act 
iojares  another's  right,  and  would  be  evidence  in  fntare  in 
favour  of  the  wrongdoer,  an  action  may  be  maintained 
for  an  invasion  of  the  right  without  proof  of  any  specific 
damage.*  80,  where  the  roof  of  a  bouse  projects  over 
another  man's  land,  the  drip  of  the  rain  water  ia  taken  to  be 
damaging  previous  to  evidence  thereof.''  When  it  ia  said 
that,  in  some  cases,  it  is  neoesaary  to  prove  both  the  injury 
and  the  special  damage,  it  would  be  more  correct  to  say 
that,  in  snch  oaaes,  the  injury  consists  in  the  special  dam- 
age J  thus,  a  public  nuisance  constitutes  no  private  injury 
unless  there  is  special  damage,  that  is,  till  then,  there  is  no 
iujury  in  respect  to  individuals,  but  only  to  the  community. 
So  it  is  sometimes  said  that  there  may  be  both  injury  and 

'  1  Aotont-Blnndell,  10K*W,S34.|     3  Adibj  v.  WUte.  1  Sm.  L.  0.  (Stb 

a  Bownr'iO.L.SeatudiwBeud-  ed.)2M. 
DOM  *.  Indwell,  7  L.  T.  (N.  8.)  W.         *  Harrop  •.  Hint,  L  B.  4  Enb.  47. 
1     SFmr».FraBtio»,  10.B.838. 
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damage,  ancl  yet  no  action  :  it  iemore  aocnrate  to' say,  that 
vhat  is  an  iDJary  when  done  by  one  person,  is  not  always  a 
legal  wrong  or  injary,  if  done  by  another;  thne,  moderate 
correotion  by  a  schoolmaster  is  not  a  legal  wrong,  though  it 
wonld  be  an  asaanlt  between  other  parties ;  so  sn  arrest  by 
a  policeman,  or  imprisonment  by  a  magistrate  may  not  be 
actionable,  though  precisely  the  same  acts,  if  done  by  a-  pri- 
vate person,  would  be  so.  So  it  is  said  that  there  may  be 
both  an  iujary  and  damage,  bat  there  will  be  no  action  if 
the  damage  is  too  remote ;  it  is  more  correot  to  say,  that 
there  is  then  no  legal  coDneotioD  between  the  two :  thas,  if 
A  slanders  B,  and  C,  believing  it,  beats  B,  the  damage 
therefrom  is,  in  respect  to  A,  one  without  injary.'  The 
maxim  that  there  is  no  wrong  without  a  remedy  does  not 
meao  that  there  is  a  legal  remedy  for  every  moral  or  politi- 
cal wrong;  hot  only  that  legal  wrong  and  legal  remedy  are 
correlative  terms ;  so  that  where  there  is  no  legal  remedy, 
there  is  no  legal  wrong ;  and  benoe  if  all  legal  remedy  for 
a  right  is  barred,  the  right  is  in  fact  gone,' 

7.  A  tort  mast  be  distingoiahed  from  a  crime,  and  from 
Twtdiitdiigiilrfi.  *  P°"  breach  of  contract.  Most  public 
ed  tram  orima.  crimes  involve  a  private  iujary  abd  damage ; 
bat  the  English  rale  used  to  be,'  that  lo  prevent  thecom- 
ponnding  of  felonies,  the  right  to  sue  for  the  private  injury 
is,  in  a  case  of  felony,  saepeuded  till  the  wrongdoer  has 
been  tried  for  the  public  offence.*  But  in  cases  of  misde- 
meanor it  is  not  so,  and  the  criminal  and  civil  remedies  may 
be  parsned  concurrently,  or  the  one  before  or  after  the ' 


I  Aibby  *.  Vnat»,  1  Bm.  L.  0.  (Uhl     S  Ball,  ob  p.  10  Oh.  D.  607. 
•d.)  SU.  4  SCoDs  V.  Uinh,  S  B.  A  0.  6S1 ; 

1  BndLiDRh  v.  GoimU,  12  Q.  B.  D.    Groiby  •.  hmg,  13Eut,  4U ;  Wallook 
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other.*  And  eren  as  to  felonies,  the  snspension  of  the  dvil 
remed;  was  ooly  h  between  the  puiy  injured  end  the  felon 
himulf,  and  there  might  be  an  action  by  or  against  a  third 
party,  as  a  bond  fide  pnrehaser,  or  pledgee.*  And  ae  to  the 
felon,  the  remedy  was  only  enapended,  and  where  proaeen- 
tion  had  become  impoBsibloj  or  he  had  been  proseonted  by  the 
injured  person  or  by  another  for  a  similar  ofEenoe,'  he  might, 
whether  aeqnitted  or  oonvicted,  be  made  oivilly  liable  ;*  and 
the  amount  atolen  by  one  who  has  robbed  his  master,  is  ench 
a  debt  as  to  be  a  good  oonsideration  for  the  assignment  of 
hie  propnrty  before  eoDTiotian  to  the  party  robbed.'  The 
English  mle  now  is  that  there  is  neither  a  merger  of  the 
civil  right,  nor  a  eospension  of  the  civil  remedy,  bat  only  a 
doty  to  proeeoote ;  and  to  prevent  a  felony  being  componnd- 
ed  by  on  action,  a  Court  may,  if  it  thinks  fit,  enforce  ths 
daty  by  staying  the  action.' 

7a.  The  Bnglish  rule  was  not  followed  in  America;  and 
there,  whatever  the  offence,  the  civil  ratnedy  may  be  par- 
aned  before,  after,  or  oonoorrently  with,  the  criminal  prose* 
ontion.'  In  India  the  distinction  of  felonies  and  misde> 
meanora  is  not  now  known ;  and  the  former  English  rale 
would  not  be  followed  in  India."  By  s.  1,  Act  13  of  1866, 
there  may  be  a  civil  notion  against  one,  who  has  caased  the 
death  of  another  by  negligence,  though  the  causing  of  the 
death  may  amount  to  felony  or  other  orime.    Certainly  as  to 


1  Brom'*  LmiI  UMdiM,  IHL 
3  Wbito  •.  Spattigne,  13  U.  k  W. 
BMilM  «.    B^TM,    18   0.   a    SBS: 
Oiborn  o.  QilUtt,  L.  O.  8  Biolk.  88. 

3  BM,  M  p.  10  Ch.  D.  ee7>  Bhep- 
...  ,  , 6h.D.704. 
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mioor  oSenoH,  as  asaaalt,  &o.,  the  oiviL  remedy  isnob  en8> 
pMidad ;  and,  generally,  a  praTioas  onmitial  proseontioD  ia 
no  dflfenoe  to  a  aubseqaeat  civil  aotion  for  the  same  iDJnry ; 
but  it  may  be  so  by  special  enactment. 

75.  A  tort  may  oonsist  of  a  breach  of  duty  oonseqnent 
TBrtdJ.Un*«i.li.  upon  Bome  contract.  The  principle  ia  that 
^^om  K  mere  where  there  ia  a  certain  relation  between 
determinate  persons,  as  A.  and  B,  though 
it  may  arise  ont  of  a  contract, — as  in  the  case  of  bailor  or 
bailee,  maater  and  aenrant,  doctor  and  patient,  and  so  on,— 
beudea  tboaa  terms,  express  or  implied,  which  form  mntoal 
promises  and  so  parts  of  the  contract,  there  may  be  annexed 
by  the  law  to  the  relation  thus  created, — without  regard 
to  any  privity  of  contract  between  A  and  B, — obligatory 
incidents  dae  solely  to  the  relation  when  it  has  been 
created.!  Thus  the  duty  of  a  master  to  refrain  from  negli- 
genoe  towards  a  servant,  in  respect  of  the  condition  of  the 
premises,  machinery  and  so  on,  ia  the  same  that  exiats 
towards  third  persons.  It  can  no  more  be  said  to  be  ui 
implied  term  of  the  contract  than  any  other  daty,  as  not  to 
assanlt  him,  coald  be  said  to  lie.'  So  in  the  relation  of 
carrier  and  passenger,  the  liability  for  negligence  does  not 
arise  from  the  ooctraot,  nor  depend  upon  the  fact  of  oom- 
penaation  being  paid  for  the  service ;  it  is  a  dnty  imposed  by 
law ;  and  the  promise  to  carry  safely  is  implied  from  the 
daty,  not  the  daty  from  the  promise.'  So,  if  there  is  the 
relation  of  doctor  and  patient  between  A  and  B,  and  B  is 
iojored  by  the  professional  negligence  of  A,  B  may  equally 


ami  •.  Ptndsr,  11  Q.  B.  D.  607 1     3  F«r  Uirtin,  B.,  is  B 
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ine  A  whether  there  was  or  was  not  a  oontraot  betweeo  A 
and  B  ;  as  whero  C,  the  master  of  B,  engagsd  A  to  attend 
B.  The  datj  to  employ  ordinary  profeaBional  care  and  Bkilt 
ia  one  impoeed  by  the  law  and  is  not  a  term  of  the  contract. 
So  also  in  the  relation  of  bailor  and  bailee,  of  lessor  and 
hirer  of  chattels  aiid  bo  on,  thongb,  as  in  the  other  cases, 
most  of  the  obligations  are  pnrely  contraotaal,  yet  the  lia- 
bility for  negligence  on  either  side  is  one  imposed  by  the 
law  upon  the  relatioo  when  created.'  All  rights  and 
daties  connected  with  bailmeDts  aie  for  convenience  brought 
together  ia  Chapter  IX,  Indian  Contract  Act;  bnt  this 
cannot  alter  their  natnre,  and  some  of  them  are  obviously 
mere  torts.  The  existence  of  a  contract  between  two  per- 
sons does  not  prevent  the  ezistenoe  of  a  duty  between  them 
also  being  raised  by  law  independently  of  the  oontraot.' 
One  Dot  liable  on  a  contract  as  a  minor,  may  yet  be  liable 
if  the  wrong  is  in  its  nature  a  tort.'      On  the  other  band,  a 

_  .  wrong  which  in   its  nature  is  a  tort  may 

W«i»erof  atort.  =  ,        .        ,    ,  ..   ,,        i_i-      .- 

sometimes  be  treated  as  lE  the  obligation 

were  contractual.     Thus,  wrongfal  occupation  of  land  is  a 

trespass  or  tort ;  bnt  the  owner  may  elect  to  sae  only  for 

use  and  ooonpation,  inch  waiver  of  a  tort  has,  apart  from  all 

forms  of  action,  a  practical  effect  upon  the  damages;  as 

then  none  can  be  given  for  the  invasion  of  poaeeesiou,  bat 

only  for  the  use,  as  if  uuder  a  lease. 

8.     The  maxim,  actio  personalis  morUur  sum  pertona', 

PenoMl  mtme    which  strictly  applied  only  to  torts,  has  been 

oftort*.  limited  by  legislation.     The  rule  was  that 

for  all  torts  where  the  relief  was  unliquidated  and  nncer- 

1  8«e  M  to  letliae  of  caniagM,  Ht-  I     S  Bnrnatd  ».  Hugj*.  S3  L.  J.  0.  F. 
maa  t>.  Hjt,  13  Q.  B.  D.  6S9.  169; 

Z  Us&iea  *.  P«ndBT,  11  Q.  B.  D.  307. 1 
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tain  damages,  the  cause  of-  action  died  with  the  person  to 
whom,  or  by  whom,  aa  the  case  might  be,  the  tort  was  done. 
Lord  Campbell's  Act  in  Eoglaiid,  and  Act  13  of  1855  in 
Indiaj  varied  this  for  loss  to  certain  epeoi&ed  relations  of  a 
deceased  from  death  oaased  by  torts.  The  3  &  4  Wm.  IT, 
c.  42,  a.  2  in  England,  and  perhaps  to  a  greater  extent  Act 
12  of  1855  in  India,  overrele  the  maxim  in  respect  to  torte 
caaaiog  pecnniary  loss  to  the  estate,  whether  each  torts  were 
to  property,  or  thoogh  to  the  person,  to  far  as  caueiDg 
pecuniary  loss  to  the  estate;  for  then  the  oaose  of  action 
for  anch  lose  aarvives  alike  for  or  against  the  person  to 
whom  or  by  whom  the  tort  was  done.'  Bat  in  India  the 
maxim  etill  applies  to  canses  of  action  for  or  ag&inst  a 
person  for  torts  to  the  repntation,  or  other  personal  injariee, 
or  where,— as  a.  2S8  of  Act  10  of  18S5  pats  it,— after  the 
death  of  the  party,  the  relief  eoaght  oonld  not  be  enjoyed, 
or  granting  it  woald  be  nugatory ;  that  is,  where  the  relief 
is  purely  personal,  as  in  the  case  of  breach  of  promise  of 
marriage,  divorce,  or  torts  to  other  relative  personal  rights.' 
Where  the  caase  of  action  is  one  to  which  the  maxim 
applies,  an  agreement  to  the  ooutrary, — as  in  a  refereooa 
to  arbitration, — will  not  avail  in  favour  of  the  exeontors  in 
case  the  party  dies  before  the  award.'  Torts  may  be  classi- 
ToHi  how  oki-  ^^^  '"  respect  to  their  natare,  or  in  respect 
■i"*^-  to  their  objects.    The  first  mode  of  division 

is  essential  for  their  apprehension  and  aoalysis.  The  laU 
tar  IS  more  convenient  for  the  pnrposeof  ennmeratiog  the 
Tarions  instances  of  torts. 

9.     In   respect  to  their    natnre,  torts   may  be  divided 

1  Unottf.  Q.N.  Br-Oa.,  IQ.S.|43ethe  Snglublkwni  roUjdlMoM- 
D.  59S.  ed. 

I  la  Phillip!  V.  Homfrar,  24  Ch.  D.  I     3  Bowkw  f.  B>ui,  IS  Q.  B.  D.  G6G. 
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into,  FiBST,  the  inTaBion  ot  aome  eeoeral 
In    mpmst    to  .      ■   1.4.  1      *    i.i.        i   - 

thdr  uiAntt,  of  legal  right,  or  jut  tn  rem^  of  the  plain- 
thrMoUue*.  jjg.  ^j,^  Shiosdlt,  the  violation  of  some 

duty  tov&rdfl  the  pablic  prodnotire  of  special  damage  to 
the  plaintiff;  or,  Thiiedlt,  the  violation  of  some  private 
duty  or  obligation  prodnotire  likewise  of  damage  to  tbe 
plain  tiff. a 

10.  Id  the  first  class  of  cases  a  plaintiff  maj  be  called 
-  npon  to  show  two  thinirs,  viz.,  the  existence 

inraiioBofagene-    of  the  right  alleged,  and  its  violation.     The 
"'  existence  may  admit  of  easy  proof  by  refer- 

ence to  legal  principles;  thus,  proof  of  the  possesaion  of 
goods  gives  a  right  of  action  as  against  a  wrongdoer  for  an 
invasion  thereof.*  80,  trespass  will  lie  for  a  mere  entry 
upon  land  in  possession  of  another;  bnt  a  reversioner  mast 
show  that  the  injury  is  each  as  neoeseanly  to  damage  alao 
his  estate,  otherwise  in  fact  there  is  no  invasion  of  his  right 
or  interest.  *  In  other  cases  the  existence  of  the  n'gbt  may 
have  to  be  deduced  with  difficulty  from  general  doctrines 
as  to  the  law,  pnblio  policy,  or  the  intention  of  the  legisla- 
tore;  each  as  the  right  to  rnnningornndergronnd  streams, 
the  right  in  trade-marks,  and  so  on.^  Bat  generally  in  this 
class  of  cases,  the  existence  of  the  right  being  established, 
an  action  may  lie  for  the  invasion  of  the  right  witboat  proof 
of  actnal  or  specific  loss. 

1 1.  In  the  second  class  of  cases  the  plaintiff  mnst  prove, 

(1)  the  existence  of  the  pablic  datv,  (2) 

8lC0n>    CLAM  I        *    '  ,  3    ,0.     .1.  ■    1    J  J        *    ' 

bnMli  of  pobiio    its  breach,  and  (3)  the  special  damage  re- 

1  I  Anftin'iJnrii.  190.  I     4   Broom'i  Com.  M9 ;   BadinffSeld 

1  Btoom'i  Com.  6W,  SSI,  B7B.  •.  Omlow,  8  Let.  2(0. 

S  AnaOTj  ■.  DeUniriB,  1  Sm.  L.  0-        G  Bioina'*  Com.  OM. 
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dstrwitfc  ipeeU  BnltiugtobiniBelf therefroni.  Thedntf  may 
ooaBist  either  in  refrain iog  from,  or  in 
doing,  acta  of  a  particnlar  kind  or  tendency;  but  wherever 
a  du^  haa  to  be  obserred  towards  the  pnblio  by  an  iodiri- 
daal,  and  another  is  specially  iojared  in  conseqaenoe  of  the 
Don-obserTance  or  non-diaoharge  of  such  duty,  or  through 
miafeaaance  or  malfeasance  in  its  discharge,  an  action  will 
lie  at  snit  of  the  latter  party  agaioat  the  former.' 

12.  The  dnty  may  exist  at  common  law,   that  is,  arise 
■  ilatasoaof    oo'  o^  the  acknowledged  doctrines  of  nni- 

tMhdvtj.  versal  tbongh  unwritten  law,  (pnblio  nni- 

aanoes  are  generally  breaches  of  dnty  of  this  nature) ;  or  its 
•xistenoB  may  depend  npon  the  words,  spirit,  or  pnrFiew  of 
■ome  express  eBaotment. 

13.  Thus,  it  is  a  principle  of  snob  common  law  tb&t 
AtMBMMkw     wbereTcr  an  instmmeot,  dangerons  in  its 

existing  state,  and  oalcnlated  to  indict  dam- 
age on  those  who  may  oome  in  contact  with  it,  is  so  placed 
as  to  be  likely  to  oaoee  damage,  the  person  thus  placing 
it  is  liable,  if  damage  ensnea,  to  the  party  injured.*  But 
where  an  iudiTidnal  snffers  wrong,  or  sustains  damage  from 
the  breach  of  a  public  duty  only  in  common  with  other 
membera  of  the  community,  no  personal  right  of  action 
thence  oconrs  though  be  may  suffer  more  frequently  or  more 
severely  than  others.  It  is  only  where  he  suffers  some  spe* 
cial  damage,  differing  in  kind  from  that  which  is  common 
to  others,  that  a  personal  remedy  accrues  to  him.'  Thus,  all 
who  use  a  pnblio  road  suffer  from  an  obstruction  of  it,  and 

1  BnwB'i  Com.  Ml.  I  HQDgerford  Uirket  Co.,  9  Btng,  If.  0. 

1  Bnxni'a     Com.   M3;     B«oU    *.    181;  fisniajs.  H&*ot  of  LjnieBHii-, 
BlMpiun^  1  Bm.  L.  0.  (Sth  ad.)  466.        S  CL  &  Kb.    ISl ;   WintorboUoiB  .«. 
t  Bnwn'a    0«n.    etS  ;   Wilkei    •■  I  Derbf,  L.  A.  1  Bieb.  816, 
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those  who  most  nse  it  most,  Bnffar  the  most  frequently, 
bnt  ftU  snfEer  in  oommoD }  bnt  where  one  suffers  specially, 
as  by  tnmbling  into  a  ditch  dog  aoross  the  road,  or  over 
heaps  of  stones  illegally  deposited  on  it,  and  breaking  his 
arm,  he  then  has  a  personal  right  of  aotion  against  the 
wrongdoer.^ 

14.  Hence,  it  the  danger  and  impediment  to  the  pnbHc 

„  „        do  not,  under  anv  circnmstances,  oonstiitnte 

Duty  u  well  u         ,,,,., 
dHDtge  Biut  b«    a  breach  of  poblio  dnty,  no  action  would  be 

maintuuable  for  partioalar  damage  result. 

iug  to  an  individnal,  for  the  plaintiff  mast  show  a  breach 

of  public  dnty  as  well  as  specual  damage  to  faimselF.'    Hence 

the  owner  of  a  ship  ennk  in  a  tide-way,  who  has  ceased  to 

have  control  and  possessioa  of  it,  is  no  longer  liable.^    Bnt 

the  damage,  and  not  the  breach  of  dnty,  is  that  for  which 

the  plaintiff  snes,— bis  object  being,  not  to  vindicate  a  right 

on  behalf  of  the  pnblie,  bnt  to  recover  compensation  for  a 

wrong  done  to  himself.'    It  ia  a  breach  of  pnblio  dnty  for  a 

witness  daly  summoned  not  to  attend,  bnt  to  snstain  an 

action  against  snoh  witness,  the  plaintiff  mast  have  incarred 

some  cost  or  damage,  and  have  had  a  good  caose  of  action 

in  the  original  eait;  otherwise  no  damage  conld  have  been 

sustained  by  him  through  the  witness's  default.' 

15.  Bat  a  duty  towards  the  public  may  be  imposed,  in 
Pnblio  duty  by    P"!^  o^  wholly,  by  express  enactment :  then 

•iprMiUw.  jdg  »orda  of  the  statute  mast  be  narrowly 

examined ;  the  dnty  may  consist  in  doing  or  abstaining  from 

1  SoltM*.  DeHeld.  S  Sim.,  N.S.I     6  Oanliog*.  Cai,6O.B.70S;  vbnre 
14S  i  ud  KB  1  Hilliard,  70-  |  the  vitneH  hu  ooatraoted  to  appear 

S  Brairn  *.  Unllett,  G  C,  B.  S2a  aee  TmUdu  «.  DampMi,  9  Joi.  N.  8. 
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Boma  pferticalar  act.  That  an  indmdasl  alionid  have  an 
action  for  non-pertormanoe  of  tbe  duty,  it  is  Maeotial  that 
tbo  breach  of  daty  shoald  be  oonpled  with  conBeqnential 
■pacial  dama^  to  him.  A  penalty  or  remedy  for  non-peiv 
formanoe,  may,  or  may  not,  be  expressly  provided.  Wbea 
a  Btatnte  giree  a  right,  or  imposes  a  doty,  (if  daa  to  deter- 
ninate  persons),  then,  although  in  express  terms  it  ha*  not 
given  ft  remedy,  tbe  remedy  which  by  law  ia  properly 
api^ioable  to  that  right,  follows  as  an  incident  j  that  is,  a 
parly  specially  itijnred  ifaall  hare  an  action  for  damages.^ 
Thns,  if  a  doty  is  imposed  npon  a  railway  company  (as  by 
Act  4  of  1879,  a.  52)  where  high  roads  cross  tbs  lice,  to 
pnt  np  saffioieut  gates,  and  keep  them  properly  closed,  then 
if  the  gates  are  not  so  kept,  and  A'e  cattle,  being  lawfnllj 
on  tbe  high  road,  stray  on  to  the  line,  aod  are  killed  by  a 
train,  A  shall  have  ao  action  for  damages.* 

16.     Where  an  Act  specifies  a  penalty  for  non-perform> 
Wliara  then  u    '•^^  o^  t^he  new  daty,  then  it  must  be  seaa 
M£M*iwittJi  "j    ''^^''^o''  there  is  a  specific  remedy  for  in- 
■iwhUv.  fringement  of  the  right  or  doty  provided 

by  the  Act.  If  so,  that  remedy  is  the  only  ooe  available. 
Bat  if  a  penalty  is  recoverable  in  the  case  of  a  breach  of 
the  poblio  dnty,  thongh  no  damage  may  actually  have  been 
■Dstaioed  by  any  body  ;  then  the  right  of  an  iudividaal  to 
maintain  an  action  in  respect  of  a  special  damage  will 
depend  apon  tbe  nature  of  the  dnty  created,  whether  it  faaa 
regard  solely  to  tbe  pnblio  as  a  body,  or  to  individoals  also, 
and  this  may  depend  npon  the  scope  and  purpose  of  the 

1  Bnitliirait«  «.  Skinner,  S  U.  A  W.  I     S  Famiett  t.  laA,  Ae.  Bf .  0»,  10 
1S7|  A«kbjv.Wliit«,  18m.L.a  I8tb  <J.  B.  OlA 
f4.),  104:    AtUuMD  *.  M.  W.   Co.,  I 
SX.D.4M.  ' 

2 

D,gn,-.^hyGOO^IC 


M 


fllCOBD   CUSS  OF  TOSTB. 


putionUr  Aot.^  Bat  where  the  daty  is  impoied  with  tbv 
object  of  prerentiDg  a  miBchiet  of  a  partioalar  kind,  aud  by 
the  neglect  of  it,  a  peraon  Buffers  a  Iobb  of  qaitea  different 
kind,  he  ia  not  thereby  entitled  to  an  action.'  Where  a 
penalty  ia  created  by  atatnte,  and  nothing  is  aaid  as  to  who 
may  recover  it,  and  it  is  Dot  created  for  the  benefit  of  the 
party  grieved,  and  the  offence  ia  not  againat  an  individaal, 
it  belonga  to  the  Grown  alone.*  The  offeuoe  is  met  by  the 
penalty,  bnt  an  aetioa  may  still  lie  for  apeoial  damage  to  an 
indiridod  from  the  ofEenoe.*  Bnt  the  ordinary  principle 
i^plioB  that  there  can  be  no  oanae  of  action  anless  both 
(1)  the  offence  inrolres  a  breach  of  doty  to  the  determinate 
person  j  and  (2)  the  offence  is  the  proximate  oanse  of  the 
apeoial  damage.  Thus,  the  duty  laid  on  a  Water  Company 
to  maintain  a  certain  preasnre  at  all  its  fireplugs  is  one  not 
owing  per  ae  to  determinate  persons ;  and  next  it  is  not  the 
proximate  or  neoesaary  and  legal  oODsequence  of  an  omission 
of  anoh  dnty  that  A's  bonse  should  be  burnt  down ;  for 
non  constat,  it  there  had  been  a  fall  preasnre,  the  honse 
would  not  have  been  burnt  down.^  A  penalty  given  by 
statute  relates  to  the  offence  and  not  to  the  person ;  so  that 
only  one  penalty  is  recoverable  though  several  persona  are 
affected  by  the  offence.*  So,  if  the  offence  is  a  continnona 
one,  only  one  penalty  ia  recoverable.'  In  each  case  the 
language  and  object  of  the  statute  must  be  examined  to 
determine  whether  it  was  intended  to  confer  n  general  righb 
which  might  be  the  subject  of  an  action,  or  to  create  a  dnty 
■aactioned  only  by  a  particnlar  penalty,  in  which  case  the 


1  Atkinian  *.  N.  i  O.  Witer-nocki 
Co.,  i  Ei.  D.  Ml. 
a  Qociii  •.  Soott,  L.  R.  9  Eioh.  iSi. 
I  BndUDgh  *.  CIttke,  3  App.  Cu. 


4  0.  S.  N.  Co.  «.  UorTuoD,  II  C.  B. 
689, 
6  Atkinioii*.N.W.Co.,SSi.D.446. 

6  lUjna  on  D.  S. 

7  Oarrebt  r.  HefMBfor,    L.    B.    1 

cp.tas. 
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onlj  nmtdy  for  breach  of  the  daty  woald  be  by  proceed- 
ings for  the  penalty.^ 

17.  The  general  lale  is  that  where  authority  is  given  by 
wii«n  thtra  u    ^^  legislatare  to  do  an  act,  parties  iDJared 

BomnedjfttaU.  ^y  the  doing  of  it  have  no  legal  remedy, 
(the  aot  having  been  done  in  a  lawfnl  manner),  bat  shonld 
appeal  to  the  legislatare.*  For  where  the  dam^e  is  snch  as 
nainrally  arises  from  the  powers  given,  and  was  necessarily 
coutemplated  when  those  powers  were  given,  and  when 
it  is  not  caased  by  any  want  of  care  by  tbe  doneea  of  the 
powerSf  no  action  at  all  will  lie.  The  remedy,  if  any,  onsfc 
be  nnder  any  clanses  providing  for  compensation.*  Bat  it  is 
otherwise  where  the  aot  authorised  was  not  intended  to  ba 
done  at  all  events,  or  is  not  snob  that  it  oonld  not  possibly 
be  doUe  without  injury  to  others ;  for  then  it  is  not  to  ba 
presumed  that  the  legislatare  intended  that  the  aot  mighty 
with  impnnity,  injare  others  tbrongh  negligence  or  by 
crestiog  a  naisance ;  and  there  being  no  olanae  for  com- 
peosatioD  to  othera  will  be  some  evidenoe  that  it  was  not  so 
intended.* 

18.  Id  the  third  class  of  cases,  or  torts  founded  upon 

some  breach  of  a  private  duty,  the  plaintiff 
bnmoh  of  printo     will  in  like  manner  have  to  show,  (1)  the 

1  VbUvim  •.  JVIla,  II  Q.  B.  D.  Iia 

2  IfnssT  Doeki*  Gibbi,  L.B.I  H. 
L.  IIS;  ud  KS  BkkM  *.  lt«tirop.  Bj. 
Co.,  L.  B.  I H.  L.  175,  4nd  Bwkett  *. 


Midlnd  Bf.  Co.,  L  B.  8  O.  P.  m, 
what  ia  a«  injnrr  witbia  tii« 


Hon  fuiDMi  of  On  Bn^liih  Aati  g  ue 
»lMO  Bnndti.  E.  AO,  By.  Co.,  L.  B. 
4  B.  L.  171 ,  uid  Qocen  u.  Hatrop.  B. 
W.  L.  B.  4  Q.  fi.  SGB ;  Uebr.  B.  W.  >. 
HcCartlir.  L.  B.  7  B.  L.  SU  {  Cmle- 
doniu  By.  Co.  V.  Walker,  7  App.  Cu. 
BS. 
S  8h  dietwn  of  BUckbarn,  J.,  in 


Ba>.  •.  Dulinston  Bd.,  10  Jdt.  S-  B. 
1198 ;  FilKrim  e.  Soatbumpton  By.  Co., 
7  O.  B.  ass.  For  liability  in  oMM  of 
improper  lue  ot  powen,  IM  Olothtet  v, 
Webtter,  9  Jnr.  N.  S.  2S1 :  BwpaU  v. 
London,  fto.  By.  Co.,  Id.  SU; ItCE.  v. 
Bradford  NarisitioD,  11  Jor.  S.  S. 
760;  ud  am  Atty.-aenarKl  v.  Habih, 
L.  B,  4  Ob.  146 ;  Dnuu  *.  Birmingham 
O.  Co.,  L.  B.  8  Q.  B.  4»,  Md  fq-  B. 
SU  ;  Oeddii  v.  B«nn,  8  App.  Cu.  4S0  ; 
•aaaUaiiifi>S18l. 

4  Tramnn  «.   L.  t  B.  By.  Co.,  2t 
Oh.  D.  425;  a90b.  D.  BS. 
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daty  wiiOt  ipwui  existenca  of  the  intj,  (2)  its  breaob,  ftnd 
(3)  tbe  conBequential  diiin&ga.  Sotliat  here^ 
u  in  the  second  olasa,  there  is,  oorreotl;  speaking;,  no  injury 
nnleos  there  ia  speoi^l  damage.  The  daty  may  exiat  at 
coumoD  lair,  hj  some  express  enaotmeiitj  or  by  reuon  of 
some  oontnust.^ 

19.     A  daty  at  oomtnon  law  may  be  said  to  bs  private, 

Primi«  dutj  at    ""^^^  1^  uid  tbe  oorreUtiTe  right  haTs  nla* 
oomiDoii  kw.  tion  to  a  limited  namber  of  persona  only, 

and  not  to  tbe  oommooity  generally.  Snob  are  the  dotiea 
and  righta  which  are  said  to  exist  by  reason  of  vicinage,  as 
tbe  right  of  support  for  land  by  adjoining  land,  tbe  right  to 
a  mnning  stream  in  a  pure  state,  or  the  duty  oE  not  oreat> 
ing  a  private  naisanoe.  In  some  oaaes  there  will,  from  tbe 
nature  of  tbe  object,  be  at  once  a  perceptible  damage,  but 
witfaont  BQcb  actual  damage  there  will  be  no  injury.  Thns, 
there  is  no  injury  if  a  stream  is  so  need  as  to  Sow  on  with- 
out material  diminution  or  alteration  to  inferior  riparian 
proprietors.'  So,  to  oonstitute  a  private  nuisanoe,  the  inoon- 
venience  must  be  Booh  as  materially  interferes  with  the 
ordinary  comfort,  pbyaioally,  of  human  existence,  and  not 
merely  is  offensive  to  dainty  notions  of  living.'  This  class 
is  thns  distinguished  from  tbe  first  class  of  torts.  A  man's 
right  to  hie  person,  liberty,  or  reputation,  or  the  uninter- 
rnpted  possession  of  bis  property,  is  one  he  enjoys  in  relation 
to  all  the  world,  and  so,  from  every  invasion  of  such  right, 
damage,  though  not  peroepttble,  is  generally  presumed. 

20.     So,  sometimes  a  private  duty  may  exist  by  virtue 

—In      annm    °^  *"*  express  enactment;  thus,  a  railway 

lM».  company  may  be  guilty  of  a  wrongful  act 
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oi  omiuion  in  Act  r^iaterin^  ttra  plaintiff's  otBA  u  &  shtra- 
boldfir,  and  of  a  wnmgEDl  Kct  of  eoi>miui(m  in  deolftriag  lus 
Bfaares  to  be  farfeited.  The  damaga  then  is  t^  d^irivation 
ol  the  ordimty  pririlieges  of  &  aharakolder,  and  the  coatin- 
gant  loas  of  profit!.'  If  a  atatute  prohibit  the  doing  of  some 
set  affeotiog  the  poblie,  there  ouiBt  be  some  gpecial  damage 
to  gin  a  right  of  actioa  to  a  partionUr  person.  Bat  wh«r« 
an  a43t  prohibited  by  a  statate  is  obTioaslji  prohibited  for  the 
proteotioa  ot  a  partioalar  paety,  fiien  it  ia  not  neoeasarr  to 
allege  Hpedal  damage,  foe  tben  the  atatnte  faaa  created  a 
right,  and  the  cate  falla  within,  the  lama  principle  aa  the  finfc 
claaa  of  torts.* 

21.     Bnt  vwy  often  the  prrrate  duty  eznte  by  reaaos  of 

.    a  contiact  or  snrinira  ont  of   tiie  relation 
—bj  naion    of  '  r       □ 

B  eoatiHt  or  hk  conaeqnent  apon  tfaat  oontraot.  It  is  not 
tlojmnt.  ^j^^^  always  e«ay  ta  distingaish  whether  the 

injmy  is  a  tori  or  a  breach  of  contmot,  and  sometimes  in 
Bngbah  law  it  might  be  treated  as  either,  as  by  ao  action  m 
the  fom  of  either  aaaampni  or  aaie ;  bat  in  the  more  pre< 
else  olMsifiaatioo  of  Boman  law  it  is  really  a  jwm-deltef.' 
There  is  a  daty  <^  the  master  to  hie  aerrant  exiating  by 
reaeon  of  the  eontraot  of  employment,  and  the  negligence  ot 
the  master  oanaing  damage  to  the  aerrant,  is  a  tort  -nvy 
distingaiahable  from  aach  a  mere  breaeh  of  oontraot  as  the 
rofasal  to  pay  the  wages  agreed  npon.  Bat  if  a  surgeon  ia 
employed  to  attend  a  man,  and  by  his  imskilfalness  horta- 
and  damages  his  patient,  this  may  be  viewed  either  aa  a 
breach  of  the  implied  oontraot  for  reasonable  skill,  or  as  a 
tort  by  reason  of  the  breach  of  duty  cast  upon  profesaional 

1  rUohiMle*.  AmlMrinte  Bt.  Co.,  1 1     3  Chtrnbgriuoa  v.  OhMtai  Br-  Oo-t 
E.  4  B.  m.  1  E"li.  876. 

\     SUdUui,  iMMtalTb. 
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men,  as  Bolioitora,  Bcrg^eons,  engiaeen  and  artifioera,  lo 
posseas  and  exercise  a  reasonable  amonnb  of  skill,  and  in 
whom  the  want  of  snch  skill  is  reckoned  as  a  faaU.^  That 
the  obligation  is,  in  its  oatnre,  not  reallj  contractnal  bnt 
tortious,  is  indicated  by  the  faottbat  the  dnt;  may  be 
conseqoent  npoQ  a  oontraot,  tltongh  there  u  no  privity  of 
contract  between  plaintiff  and  defendant;  thns,  if  A  oon- 
traots  with  B  to  carry  his  servant  G  by  mail  ooaoh,  or  with 
B,  a  surgeon,  to  treat  hia  friend  or  servant  C,  and  C  suffers 
from  the  negligence  of  the  carrier  or  enrgeon,  C  may  have 
an  action  for  the  tort  against  B ;  thongh  there  is  no  privity 
of  contract  between  C  and  B.' 

22.  Where  C  malicionsly  procnres  or  persoades  A  to 
FToenringbrMoh  break  bis  contract  with  B,  then  B  may  have 
of  contnot  ^^  action  against  C,  and  recover  anbstan- 

tial  damages  ;^  bat  this  case,  thoogh  for  convenience  noticed 
here,  really  falls  within  the  first  class,  since  the  right  of 
B  invaded,  is  a  general  right  good  against  all,  that  third 
parties  not  interested,  ebonld  not  interfere  between  him  and 
those  with  whom  he  specially  oonbraota  abont  any  matter.^ 
The  principle  ia  that  wherever  a  man  does  an  act  which  in 
law  and  in  fact  is  a  wrongfal  act,  and  snch  an  act  aa  may, 
as  a  natural  and  probable  consequence  of  it,  produoe  injnry 
to  another,  and  which  in  the  particular  instanoe  does  pro- 
duce such  an  injury,  an  action  aa  for  a  tort  will  lie.  And 
not  the  leaa  so  beoanse  the  natural  and  probable  conaeqnence 
of  the  act  is  an  act  done  by  a  third  person ;  or  beoanse  anch 
aot  BO  done  by  the  third  person  is  a  breach  of  duty  or  con* 

1  Brown  t.  Boormu),  11  CL  &  F.  44 ;  1 665 1  Anitia  v.  G.  W.  By.  Co.,  U  B. 


K«.I..O 

S  IbrtbtU  V.  Totk  Bj.  Co.,  11  C.  B. 


!i  v.  Buendde,  6  H.  A  N.  4fiE  ;  3  Q.  B.  44S. 

rUi  ■.  Untott,  L.  B.  S  0.  F.  S4S  i  I     S  LnmleT  v.  Ore,  S  E.  *  B.  tlB, 

.L.O^onTort.,7M^^      „n  D  I     4  88B2iintin'«Jnrii.ai,  4S. 
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tnci  hj  hiiDj  or  an  act  illegal  on  Lis  part,  or  an  act  other' 
wise  impoeing  an  actionable  liability  on  him.  Merely  to 
penaade  a  person  to  break  hie  contract  may  not  always  bo 
wrongful  in  law  or  fact.  Bnt  if  tbe  perenasioa  be  need  for 
the  indirect  pnrpoae  of  injaring  tbe  plaintiff,  or  of  benefit- 
ing tlie  defendant  at  the  expense  of  tbe  plaintiff,  it  is  a 
malicious  act  which  ia  in  law  and  in  fact  a  wrong  act,  and 
therefore  a  wrongful  act,  and  therefore  an  actionable  act  i£ 
injuiy  ensues  from  it.' 

S3.  It  has  been  held  that  where  a  banker,  having  saffi- 
BdtUon  of  bank,  oient  funds,  refoses  to  cash  a  cheqne  of  a 
M  «ad  oBitonwr.  castooier,  the  latter  may  have  an  action  in 
tort  without  showiDg  special  damage.'  It  eeems,  apart  from 
teohiiical  forms  of  action,  impossible  to  regard  it  as  more 
than  a  breach  of  contract,  entitling  to  at  least  nominal 
damages  and  fairly  also  to  substantial  damages  when  a 
man's  oredit  has  thereby  been  materially  affected.  But 
there  seems  to  be  a  dnty  by  the  banker  to  his  cnstomer  not 
to  disclose  hia  account ;  and  if  so,  a  breach  of  it  followed  by 
special  damage  would  be  actionable;  but  spch  duty  would 
■eem  to  be  rightly  one  annexed  by  the  law  to  the  relation, 
and  uot  a  term  of  tbe  ooutraot.' 

24.  Bnt  it  is  not  every  violation  of  a  doty  imposed  by 
limit  wkers  Contract,  for  which  a  third  party,  without 
ilSr*  ?  ""riS^t  P"'''y  "^  contract,  may  have  a  remedy,  by 
V>**ra  (be  pu-  an  action  in  tort,  against  the  wrongdoer; 
BQch  a  doctrine  would  lead  to  seriona  oonse- 
qnences.*'  If  there  is  no  privity  of  oontract,  then  to  found  an 


^  Priettlej  v.  Fowler,  3  JL  *  W.  I. 
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UtioQ  for  an  iDJnry  to  a  third  person,  there  mast  arise  ODfc 
of  the  contract  a  relation  or  daty  to  bim  as  a  detenniBate 
person  and  not  merely  aa  one  oF  all  indeterminate  peraopa 
who  might  possibly  coma  within  the  sphere  of  defendsnt's 
detanlt.  ^era  cannot  thos  arise  a  doty  towards  all  the 
world,  bat  only  to  some  determinate  person  or  olass  of 
persons  of  which  the  plaintiff  ia  one.^  Thns,  if  C,  tha  aar- 
▼ant  of  A,  has  a  contract  with  B,  and  Bj  by  hia  negfigMce, 
hnrts  C  and  so  A  loses  his  serrioee,  the  only  ramady  ia  that 
of  G  against  B,  bnt  A  cannot  ana  B  for  the  loss  of  G'e  ser- 
vices.* But  if  while  C  is  being  carried  under  hia  contract 
with  B,  he  is  injnred  by  the  negligence  of  a  third  party  D, 
then  it  is  a  pare  tort  and  A  may  sue  D  for  the  loaa  of  C'a 
services.'  If  A  sells  an  article  to  B  knowing  that  it  is  also 
intended  to  be  used  by  G,  and  falsely  represents  to  6  that  it 
is  fit  for  snch  nse,  and  may  be  safely  nsed,  and  C,  on  the 
faith  of  anoh  warranty,  and  believing  it  to  be  trne,  nses  the 
article,  and  snstains  damage,  he  may  have  an  action  in  tort 
mgaiDBt  A.'.  The  principle  is,  that  if  a  falsehood  be  know- 
ingly  told,  with  an  inteotion  that  another  person  should 
believe  it  to  be  trae,  and  act  apon  it,  and  that  person  has 
acted  apon  it,  and  thereby  suffered  damage,  the  party  telling 
the  falsehood,  is  responsible  ia  damages.' 

25.     But  there  mast  be  both  such  intention,  and  also 

...     I        fraud  or  neirliirenoe  on  the  part  of  the  de- 
loMtkli  wbsn  ,,,..— 

no  print;  of  ood-     fendant  towards  the  plaintiS  to  render  him 

liable.     If  A  builds  a  mail  cart  for  the  Post 

Maater  General,  and  B  horses  it,  and  hires  C  to  drive  it, 


1  Hnm  t.  Pender,  11  Q.  B.  D.  811. 

S  Alton  «.  Hidluid  Ry.  Co.,  11  Jar. 
(».  B.)  67^  ;  8. 0. 19  C.  B.  (N.  Rl  813 ; 
Cn11»v  SeMon.  L  K.  .1  C.  P,  495. 

S  B'riinwt  f.  Q.  B.  By.  Co.,  4 
C.  P.  D.  I«. 


4  LanBn-idffev.  LsTT.  aM.AW.S19i 
Oenrve  d.  SkiiiD^on.  L.  K.  S  Eieh.  I. 

E  Longm^iii  v.  HolidiiT,  6  Eicb  ftfl  i 
Owbard  r.  Bttei,  2  E.  i  B.  486. 
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and  from  ■  defect  in  the  bailding,  tbe  cart  breaks  down,  C 
cannot  sne  A  for  any  damage  he  may  snatftin.^  So,  if  A 
negliKeiitly  does  some  work  in  a  house,  and  a  chance  visitor 
B  is  hart  in  coneequence,  B  oannot  sue  A,  as  there  was  no 
dnty  by  A  towards  all  the  wor1d.>  These  cases  are  dearly 
distingnishable  from  cases  where  the  liability  is  coDsequeot 
npon  a  special  private  dnty  towards  the  plaintifF  imposed 
by  law  npon  a  party,  wfaeo  neglect  witbont  fraud  will  be 
Bofficienfe;  as  where  C  soffera  damage  from  the  neglect  of  a 
rargaon,  or  common  carrier  of  pasaengera,  an  action  will  tie, 
tboQgb  C  may  not  himnelf  have  made  any  contract  with  such 
surgeon  or  carrier.' 

26.  Where  there  is  a  privity  of  contract  between  the 

,„        .,  plaintiff  and  the  defendant,  there  are  two 

Where  Uiera  u,  ,  .         ,.,, 

pmi^    of    ooB>    olaasea  of  oases  in  which  the  remedy  of  the 

plaintifE  for  damage  from  a  breach  of  dnty 

hrisiog  ont  of  the  contract,  is  properly  an  aolioa  in  tort,  viz., 

(l)wberethedamageiacaaBed  by  negligence,  and  (2),  where 

it  is  conseqaeut  npon  fraud.     It  ia  obvious  that  such  an 

injury  is  a  tort,  and  is  very  diatinguishable  from  a  mere 

breaeb  of  oootraot. 

27.  lu  the  first  olaaa  the  principle  isj  that  the  confidence 
^  induced  by   undertaking   any   service   for 

iaiu^w  loondad  another,  is  a  sufficient  legal  consideration  to 
<n  atgOgmio.  create  a  duty  in  the  performance  of  it.  This 
exteods  even  to  where  the  service  ia  rendered  gratuitously, 
for  Otea  the  party,  if  he  baa  onoe  entered  upon  it,  ia  liable 
for  Begligence  in  perfonuing  it.*    This  ol^ss  will  be  found 

1  WiDterbott*™  V.  Wright,  10  M- 1  ton.  L.  K.  6  EkK  1.  .nd  Elliott  ..' 
*  W.  109  i  qne.rioned  id  Big.  L.  C.    HkII.  15  Q.  B.  D.  315.  _ 
_  Tort^  eis-  *  S"  »"'«  S  21  ""d  'Of™  !!  1*8.  W2. 

t  Collw  •.  3«lden,  I..  B.  S  0  P.  895.       4  Co(tg«  ».  Berowd,  I  Sio.  h.,  C. 
Compan  tbi*  iiilli  George  v.  SkUiug- '  (»th  ed.)  199. 
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to  be  very  extenBive,  and  inoIadeB  torts  ariaiug  oat  of  bail- 
meotSj  ftod  foanded  npon  negligence. 

28.  The  second  claae  ii    alao  nnmerone,    and   inclndefl 

what  are   called   actiona   for   deceit.     The 
Saoondly,  whera  ,       ,    ■. 

it     ariiM    from     geoeral  FQle  18,  that  there  mnst  be  fraud  and 

deceit  in  the  defeDdnot,  aod  damage  to  the 
plaintiff;  bat  no  benefit  need  accrue  therefrom  to  the  defend- 
ant.' Stilt  simple  frand  gives  no  canse  of  action  unless  the 
plaintiff  can  ahow  damage.'  There  hasi  thoogh,  been  not  a 
little  diBCUBBion  aa  to  whst  repreaentatioo  will  amoDot  to 
such  frand,  and  whether  legal,  withont  moral  fraud,  is  snffi- 
cient :  the  better  opinion  seems  to  be  that  moral  fraud  in 
a  repreBentation  is  essential,  in  order  thereby  to  famish  a 
groond  of  actioc* 

29.  Such  is  the  clasBification  of  torts  in  regard  to  their 
.  natnre,  and  it  is  obvioaa  that  it  will  gene- 

Mrding  to  their  rally  be  very  important,  in  oonsidering  any 
"  '^    '  particular  instance  of    tort,  to  deteroiine 

under  what  clasa  the  alleged  injary  in  qnestioo  o*n  be  said 
to  fall.  Id  eonmerating  the  ordinary  kinds  of  torts,  it  will 
be  a  more  convenieat  arrangement  to  class  them  according 
to  their  objects,  that  is,  according  as  they  concern,  first, 
the  person  and  personal  rights;  or  secondly,  property 
whether  real  or  personal,  olaaaing  torts  to  real  property 
separately  from  torts  to  personal  property.  But  the  in- 
stances of  torta  included  in  each  of  these  three  classes 
in  regard  to  their  objects,  will,  as  far  as  possible,  be  treated 
of  in  the  order  of  their  clasaiGcatiou  in  reapeot  to  their 
nature. 


I  Pwlaj  ■>.  FrMinau,  i  Um.  1j.  U 
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29a.     Where  &  tort  a  the  concerted  action  of  aereral, 
_  the  liabilitv  for  the  fall  amoant  ol  damaireB 

ig  joint  and  eeveral,  mthoat  regard  to  tbe 
•peoial  share  of  each  in  the  wrong ;  bat  then  the  malioions 
mottre  of  one  is  not  to  be  ooneidered  against  the  others. 
A  jndgment  against  oub,  (where  the  plaintiff  eleote  to  Boe 
severally),  bars  a  Babaeqaent  suit  against  the  othei-a  if  the 
tort  was  reall;  joint;  bnt  otherwise  if  the  eanae  tort,  u 
slander,  is  aeverall;  done  hj  others.  To  be  a  joint  tort 
there  most  be  not  mere  acquiescence,  bnt  either  joint  action 
or  action  by  one  as  the  agent  of  all.  There  is  no  right  of 
contribntion  between  joint  tort-feasors,  apart  from  an 
express  indemnity,  but  a  release  to  one  will  disoharge  all. 
Tbat  several  joined  in  doing  a  wrong  may  be  a  mere  inci- 
dent, and  not  an  ingredient  of  the  tort;  and  then  it  adde 
nothing  one  way  or  the  oUier  to  the  wroug  done,  for  the 
tort  in  its  essentials  is  the  same  whether  done  by  aeveral  or 
bj  one.  Bnt  an  actionable  conspiracy  is  where  the  oombi- 
natioQ  is  an  ingredient  of  the  wrong,  and  the  special 
damage  is  then  (he  gist  of  the  action.  Thus,  where  several 
combine  to  hiss  an  actor,  or  to  "  boycott"  a  tradesman  or 
merchant,  the  element  of  combination  is  part  and  parcel 
of  the  wrong,  since  tbe  damage  conld  not  have  occurred 
withont  it.  The  illegal  or  malioions  combination  is  then  the 
gist  of  the  wrong.  Bnt  even  where  the  conspiracy  is  a  ma- 
terial  element  of  the  wrong,  it  is  not  actionable  auleas  it 
affect  some  legal  right  of  tbe  plaintiff.  *  Joint  liability  for  a 
tort  may  also  arise  ont  of  agenoy,  as  in  the  case  of  master 
and  servant,  principal  and  agent ;  or  from  ratification,  as 
will  be  explained  in  dne  conrae  hereafter. 
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CHAPTER   IL 
TORTS  TO  THE  PERSON  AND  PERSONAL  RIGHTS. 

80.     This  c)a«8  of  cues  will  iaclude  injaries  to  a  man's 
Bodiij  fajuriBi     ?»"<"»,  liberty,  or  repatition.     Bodily  in- 
*"  '^''^  °'  ^'^'    i"'''^  ^^y  ^B  either  direct,  m  aeeaalt,  wben 
tbey  are  invoaiona  of  a  general  right,  and 
fall  within  the  first  oIbsb  of  torti  in  respect  to  their  nabire } 
or  they  may  be  conseqnential,  as   resnlting   from   negli- 
gence, when  they  coastitnte   a  breach  of  eome   pnblio   or 
private  duty.' 
31.    Bodily  injary,  thongh  the  consequence  of  a  lawful 
Bill    iDtenUou    ^'^^  0'*  ^  mere  mischance,  may  be  a  tort,  and 
BotMMndaL  ^jjg  existence  of  an  evil   intention  in   the 

mind  of  the  wrongdoer  is  not  essential.*  So  mnoh  so,  that 
even  a  lanatio,  and  mnch  more  a  dmnken  person,  will 
be  civilly  answerable  for  his  torts,  though  wholly  incapable 
of  design.'  Tiie  qnestion  of  the  intention  of  parties  is  never 
a  question  of  law,  but  of  fact.*  It  is  immaterial  whether  the 
act  be  wilful  or  not }  to  constitnte  a  defence  it  most  be  shown 
that  the  injnry  was  inevitable,  and  utterly  without  the 
defendant's  fault.'  Bat  as  to  criminal  liability,  it  may  he 
most  material  whether  an  act  caasiog  bodily  injnry,  waa 
or  was  not,  purposely  done  to  effect  that  end.* 

1  Btoom'i  Com.  680.  I  Dennatt,  22  L.  3.  79  C.  P. ,  and  *h  1 

:!  1  8el«TQ'«  N.  P.  28.  I  it:\u...A    ifu 

S  Broom'^a  Com.  690 ;   Sedgniok  0 
dm.  &18. 
*Ptr   Williuu,   J.,    in    Bljtli   i 
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32,  Pare  trespass  to  the  person  ia  where  an  assault  or 

battery  is  committed.  Erery  attempt,  or 
wtroJ'S^^    offer  with   force   to    hnrt  another,    ia   an 

assault ;  to  hold  op  the  fist  near  enough  to 
strike,— to  present  a  gnn  thongh  not  loaded,  when  within 
range, — to  shake  a  whip  in  a  man's  face, — and,  generally,  a 
threat  of  Tiolenoe  exhibiting  an  intention  to  assanlt,  and  a 
present  ability,  it  not  stopped,  to  carry  the  threat  into  execu- 
tion,*—will,  in  law,  coDstitnte  an  assault.  Bat  otherwise 
a  mere  threat  of  violence  is  not  an  assault;^  and  if  words  are 
osed  at  the  time  shewing  an  intention  not  to  commit  present 
violence,  though  the  gesture  may  be  threatening,  it  is  no 
assanlt.'  The  least  unlawful  touching  of  another'a  person, 
wilfully  or  in  anger,  is  a  battery,  and  every  battery  includes 
an  assaalt.^ 

33.  To  touch  a  man  in  order  to  draw  his  attention  to 
eomethiug,'  or  to  pnah  gently  (bnt  npt 
rndely  or  violently),  through  a  crowd  is  not 

an  assanlt.*  So  nothing  done  with  another'a  permiasion  is 
an  assanlt,  as  where,  in  sport,  parties  strn^le  together.' 
Bat  to  strike  another  tbrougb  carelessneas  and  negligence, 
though  nn intentionally,  is  an  assault,  but  not  if  the  act  was 
anavoidable,  and  the  conduct  of  defendant  without  fault. 
If  a  policeman  haudouffs  an  unconvicted  man,  where  there 
is  no  attempt  to  escape,  and  no  reason  to  fear  a  rescue,  it  is 
an  assanlt.^   To  spit  upon  a  man,'  or  throw  water  or  dirt 


1  Bt«i>heDi  V.  Hjen,  1 0.  ft  K  »Q ; 
Kte.  a.  St.  GMrge,  9  0.  A  F.  48t  i 
Bod  ■.  Ooksr,  18  0.  B.  860;  1  HU- 
lk>d,SOO. 

I  OoblMti  s.  Qmy,  4  Suh.  7M|  1 
BttUudilM. 

t  Tabtnilto  •.  Stnss, 
BUke  t>.  Barnvd,  9  0. 1 F 

4  1  Mw.  N.  F.  27. 


6  Coward  v.  BaddfrleT,  4  H.  ft  K. 
481t  28  L.  J.  261  Eiob. 

6  Cole  *.  Tamer,  6  Hod.  US. 

7  Ohiutophenou  «,  Hue,  11  Q.  B. 

477. 

8  Wright  V.  Court,  4  B.  ft  C.  E9S  ; 

i  1  Hilliord,  936. 

S  R«s.  *.  OotAtwotth,  6  Mod.  172. 
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upon  hiin,i  or  to  Btrike  hia  hone  bo  that  it  mo  amy  and 
throw  biin,  ia  an  aaaaolt  and  battery.'  An  action  for  asBanlt 
sad  battery  lies  not  only  againet  him  who  commits  the 
injury,  bat  against  him  also  at  whoee  oommaad  it  ia  done, 
and  that  whether  the  oommand  ia  directed  against  a  partica- 
lar  person  by  name,  or  by  an  illegal  order  against  a  class  of 
persons  of  whom  tite  plaintiff  is  one.'  Thus  it  may  lie 
against  a  railway  company  for  the  act  of  their  serrant/  If 
A.  requests  B  to  remove  one  making  a  distnrbanoe  from  his 
hoDse,  A  is  not  re^wnaible  for  ezoess  of  Tiolence  oaed 
byB." 

31.     There  are  rarions  defences  to  jastify  the   oae   of 
force,   which  most,  however,  be   no  more 


pose.'  Thus,  in  self-defence,  if  one  being 
atmck,  in  the  heat  of  anger  retoms  the  blow,  it  ia  exeusa- 
ble,  bnt  when  tbe  danger,  or  impalae  of  the  moment,  ia 
paat^  be  most  not  afterwards,  to  revenge  himself,  strike  his 
former  assailant.'  Bat  a  man  onght  not,  in  the  case  of  a 
small  assaslt,  to  gtre  a  violent  or  nnsnitable  rettirn ;  for, 
hitting  a  man  a  little  blow  with  a  little  stiok  on  the  sfaonlder, 
is  not  a  reason  for  him  to  draw  a  sword,  and  cat  and  hew 
the  other,'  For  sach  andae  violeoce  he  woald  be  liable  in 
damages  to  the  other,  and  therefore  it  will  be  a  bar  to  hia 
own  suit  against  the  other,  though  the  conflict  Was  begnn 
by  the  other.'  In  like  manner  one  may  jastify  an  assault 
and  battery  in  defence  c^  his  wife,  child,  or  serTant    So  a 


I  Fmwrfl  It.  Hon,  8  Ad.  A  8. 604. 
S  Dodwell  *.  Bnrford,  1  Mod.  24. 

3  Belw.  S.  P.  S8. 

4  Eaiteru  0.  Rj.  Co.  •.  Brooin,  6 
tbofa.  S14:  Ooff  •.  Q.  Nortlisni  Bt. 
Ce.,  M  L.  J.  14S  Q,  B. 
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wife  msj  iostify  in  defence  of  her  baabftnd,  a  child  of  a 
parent,  and  a  servant  o(  hie  master.  But  in  Bnoh  csaee  also 
the  act  mnat  cot  bave  been  by  way  of  revenge,  bat  in  order 
to  prevent  an  injnry.* 

35.  IE  one  man  enten  the  hooee  of  another  with  Eorca 
— in  dsteuM  of    *°d  violence,  the  owner  may  jaetify  in  tnni- 

k«".*«-  ing  him  Qnt  without  a  previona  reqneat  to 

depart;  bat  if  he  enters  qnieUy,  be  mnat  be  first  requested 
to  retire  before  bands  can  be  lawfully  Iwd  npon  him  to  tarn 
him  oat.*  If  sn  asaaolt  follows,  sod  a  policeman  aeei  it,  ha 
may  take  the  intrader  into  ooatody;  or,  at  the  reqneat  oE 
the  owner,  tnm  him  ont ;  bat  be  need  not  do  this,  for  it  is 
not  part  of  his  dnty.'  A  shop-keeper  is  sob  bonnd  to  sett 
goodB  at  (ha  prices  marked  on  them,  and  if  one  enters  a 
ibop,  and  insiats  on  having  the  gooda,  and  refaaea  to  leave, 
the  shop-keeper  may,  after  reqnrat  to  depart,  naa  force  to 
tarn  ont  the  diaorderly  person.'  So,  an  inn-keeper  may 
torn  ont  a  disorderly  peraon,  thongh  there  ia  no  actoal 
breach  of  the  peace.*  If  a  tenant  bolda  over,  bnt  ia  in  fact 
in  poaaesaioa,  the  landlord  cannot  nse  force  to  tarn  him  ont. 
Bat  if  the  tenant  volantarily  leaves  the  premises  vacant^  the 
landlord  may  enter,  and  then  the  tenant  may  not  re-enter, 
bat  may  be  turned  ont  by  torce.^ 

36.  Bo,  with  r^srd  to  a  forcible  seizure  of  goods  and 
-in  Meaae   of    cbatteU,  wherever  force  ia  used   to  gain 

*~**'  poaaeaaion  of  a  thing,   the  force   may   be 

opposed  by  force  without  more  ado,  altbongh  the  party 
aeing  the  force,  baa  a  right  to  the  poaaesaion  he  seeks  to 

1  ISelw.  N.  P.  SS.  I     4HoireU«  jM)hon,eO  AF.  7S>. 

„tWlMisleT«.WliitiD|,>C.AP  265)  e  Brovne  «.  DftwioD,  IS  Ad.  «  B. 
FabnKhui  «.  Wright,  8  Q.  B   206    629 
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acquire.!  A  eerTant,  after  reqaeat  and  refasal  to  delirer, 
xotkj  jostity  tlie  nse  of  force  to  recover  poasesBion  of  hie  maa- 
ter'a  goods  vhich  a  wrongdoer  ia  removing,  no  Doedleas 
violence  being  nsed.'  Bat  when  the  removal  ia  perfected, 
neither  master  nor  servant  ought  to  be  allowed  to  jastify  a 
breach  of  the  peace  to  enforce  their  rights.' 

87.     Bat  Bometimes  the  nae  of  force  in  the  first  instance 

Form  vhen  jus-    '"  jnstiGable,  as  the  moderate  correction  of 
*^'''*-  a  papil,  an  appreatioe,  or  a  son  nnder  a^fe.* 

So,  the  captain  of  a  vessel  may  jnstify  an  assault  on  his 
cjrew  or  paaeengers,  to  prevent  mutiny  and  disorder.'  So, 
)E  one  comes  up  in  the  midst  of  an  affray,  and  forcibly  inter- 
feres to  separate  the  parties,  it  is  no  assault  on  his  part, 
unless  oeedlesa  violence  ia  used."  Grenerally  a  previous  cri- 
minal prosecution  is  no  defence  to  a  subsequent  action  for 
the  same  assault ;  bat  it  is  sometimes  made  so  by  special 
enactment. 

SB,     The  circumstances  of  time  and  place,  as  when  and 

IW«  to  be  re-     <rhere  the  insult  was  given,  require  to  be 
c**^^'  taken  into  considei-atiou.     It  is  a  greater 

insult  to  be  beaten  in  a  publio  place  than  in  a  private 
room.^  Provocation  may  be  shown  by  way  of  mitigation; 
or  that  the  blow  was  unintentional  and  an  apology  was 
offered;  so,  previous  threats  by  the  defendant  may  be  proved 
as  an  aggravation  of  the  assanlt."  If  two  asaault  auother, 
and  one  beats  violently  and  the  other  a  little,  each  is  re- 
sponsible for  all  the  damage  received  from  both ;  and  the 
criterion  of  the  damage  is  the  injaiy  sustained,  and  not  the 

1  Oreen  >.  QoddiiTd,  3  a*]lr,,  6*1.       |  B  Nodan  •  JahnHm,  16  Q.  B.  SIS 

X  Bl>d«  >.  Hint,  7  Jnr.  N.  8   1ZE8.  6  Timotb}*.  fimpwn.SC.  A  P.  SOO. 

3  far  Tiadtl,  O.  J.  in  AnUmr  *■  7  Tallidn  *  Wida,  J  Will.  18- 
BiD«j>,  6  Bio»  192.  8  1  Hlll&rd,  SOS- 
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acfe  or  motives  of  the  most  gniltj,  or  the  least  gnilty  of  tha 
defendaQts.^  Probable  future  damage  shonld  be  consider^ 
ed,  for  if  tbe  plaintifE  has  once  recovered  for  ao  asHanlt, 
tbongh  it  be  slight,  lie  can  hare  QO  freah  action  for  a  snbee- 
qoeot  new  damage  resnUing  from  the  same  act.' 

S9.     Fslae  imprisoDment,  or  the  unlawful  detention  of 
Faub     iMPKi.    ^  man's  person,  is  an  invasion  of  hia  general 
«.»»■«.  rip,jjt  Qf  liberty.     Any  the   least   confine- 

ment, as  forcibly  detaining  a  man  in  the  public  street,  will 
be  an  imprisonment.  Aotnal  contaot  is  not  neoessary,  bnt 
any  restraint  put  npon  the  freedom  of  another,  by  show  oE 
sathority  or  force,  is  snffioient.'  If  a  person  is  commanded 
by  a  oonstable  to  go  with  him,  and  the  order  is  obeyed,  and 
tbry  walk  together  in  the  direction  pointed  oat  by  the  con- 
stable, that  is  coostrnctively  an  imprisonment,  thongb  no 
actual  force  be  used.*  False  imprisonment  assames  an 
entire  restriction  of  free  motion;  and  hence  it  involves  the 
notion  of  boundary  or  circa m scribing  limits ;  not  that  these 
need  necessarily  be  physically  defined  if  they  are  aotcally 
constituted  by  the  effectual  control  of  a  power  and  wilt 
exterior  to  one's  own.  Hence  a  restrnint,  thongb  wrongful, 
as  to  one  direction,  leaving  freedom  as  to  all  others,  is  Dot 
a  false  imprisonment ;  but  sucb  a  restraint,  when  against 
right,  moiit  necessarily  be  at  least  actionable."  But  if  a 
person  knowing  of  the  issue  of  process,  goes  voluntarily, 
withont  a  command,  and  without  nny,  even  the  slightest 
compnlsiou,  this  is  not  an  arrest.'  False  imprisonment  maj 
also  arise  from  the  arrest  or  detention  of  the  person  by  an 

1  OWk  ■.  N««Mm,  1  Etoh.  ISl.        ,     i  Gnungsr  *.  HiU,  4  BIng.  K.  0. 

1  VatMi  •.  B^a,  1  Ld.  Bajm-  SIS.   £18 ;  Bird  «.  Jona,  7  Q-  B.  748. 
as,  G  CompkK  H.  S39.  SIO,  FbW  Cod«. 

a  AddiMB,  (Stil  td.)  IS8  i  1  Billiard,       6  Arrowimith  «.  he  Menirier,  2  N.  B. 
Ki.  i  211  i  B«rir  «.  Aduuion,  6  B.  A  0.  G2S. 


I  Ai(H)i^lC 


tisja  iHPUsomiiirT. 


officer  without  a  warrant,  or  by  an  illegal  warranty  or  by  a 
legal  warrant  exeonted  at  aa  nnlawfol  time.^ 

40.  A  private  perBon  may,  to  preaerre  the  pabtio  peace, 
--^  restraiu  one  wbom  be  sees  breabiog  it,  as 

nto  penon  may  loDg  aa  it  ia  neoesBary  for  that  end.  So, 
he  may  Btop  an  aSray  whilst  going  on,  but 
After  it  ia  really  over,  and  the  affrayers  are  dispersed,  or 
have  mn  off,  they  cannot  be  lawfnliy  pnrened,  and  takeo  by 
oonstablea,  or  given  in  onstody  by  a  private  person,  there 
being  no  danger  ot  a  renewal.'  Merely  maldng  a  noise  and 
disturbance  is  not  a  breach  of  the  peace.'  Bat  if  a  man  stops 
before  the  door  of  a  dwelling-hoose  or  shop,  applying  abusive 
and  opprobriona  epitheta  to  the  inmates,  and  attracta  a 
crowd.  Mid  refasea  to  desist  when  reqnested,  ha  commita  a 
breach  of  the  peace.* 

41.  So,  a  dangeroQS  Innatio,  who  aeems  disposed  to  do 
Dunrow  isD*.    "wchiet  to  himself  or  to  any  other  person, 

tlo*.  jQ^y  \yg  confined  by  a  private  person,  the 

restrMnt  being  neoessnry  both  for  the  safety  of  the  loaatio, 
and  the  preservation  of  the  pnblio  peace."  But  an  action  for 
falsa  imprisonment  will  lie  for  giving  a  child  nnder  seven 
years  of  age,  into  onstody  on  a  charge  of  an  offenoe;  as  a 
child  of  that  age  is  incapable  of  crime.* 

42.  The  English  law  divides  crimes  into  felonies  and 
AriMfc  hr  orf-    ™>"^*™8*oo™-     ■*■  pnvBte  persoQ  being  pre- 

tu«  MTwin  in  aenfc  when  a  felony  is  committed,  not 
*****  '"        only  legally  may,  but  onght  to  arrest  the 
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offendAr,  or  aid  in  bo  doing.^    Ha  may  evea  brealc  into  ft 
printe  house  ia  order  to  prevent  the   ooniTiiiBaioii    of  a 
hloLj*   So,  thongh  he  was  cot  present,  if  he  can  prove  that 
a  felony  haa  aotnall;  been  oommitted,  and  can  also  Bfaow 
facta,  Boch  that   any    reasonable  perBon   acting  witbont 
passion  or  prejudice,  would  fairly  have  suBpected  the  other 
party,  he  may  jastify  his  haviog  arrested,  or  caased  the 
imprisoDment  oi  the  otber.^   When  sncb  facta  are  proved, 
it  is  for  the  Judge  to  determine,  whether  or  not  they  amount 
to  reasonable  and  probable  caaee,  not  for  suspeotiug,  but  for 
imprisoning  the  person.*    Section   48,  Criminal  Procedure 
Code  rather  strictly  limits  the  power  of  a  police  ofGoer  to 
make  an  entry  into  a  house  in  order  to  effect  an  arrest. 
43.    But  a  private  person  may  not,  of  his  own  authority, 
arrest  another  for  a  misdemeanor,  except 
Jr^»a»  of  mi.,     jpp  ^  breach  of  the  peace  going  on.     A  pri- 
vate person  renders  himself  liable  for  the 
coQaequences,  by  directing  a  policeman  to  take  another  into 
custody."    In  a  donbtfol  ease  be  should  not  do  so,  but  state 
the  matter  to  a  Magistrate ;  and  if  he  does  this  without 
malice,  he  will  not  be  liable  for  the  arrest  by  order  of  the 
Magistrate,  though  no  offence  has  been  committed.^ 
U.    As  to   misdemeanors,   a  constable  has  no  greater 
Amrt  by  oon-    P**^*™-     ^®  ™*y  arrest  a  breaker  of  the 
rtabU  for  miide-    peace  in  his  view,  or  on  an  assanlt  in  his 
view  be  may  arrest  the  offender  at  the  time, 
or  recently,  that  is,  as  soon  after  as  he  conveniently  can.^ 

1  Bnom'a  Com,  7SA :  Indian  FenKl  [  G  Wanriok  «.  Foller,  U  H.  ft  W. 
Code,  1. 79,  Slna.  i  ■.  GB,  Or.  Fro.  0.        G09. 

i  Hudoook  *.  Bkkar,  2  B.  A  F,  B  StonelioDM  v.  BllioU.ST.B.  8IE  i 
tat,  Smith*.  SbirUy,  SO.  B.  14!.  The  Manbaliea  Owe,  10  Rep.  66,  b. 

I  AUm  ■.  Wright,  a  C.  A  P.  G26.  7  Beg.  v.  Light,  37  L.  J.  1 II.  C. 

«  Wmv.  BaxaudkU,  9  0.  B.  IGZ.      ■ 


D,gn,-.rihyGOO^Ie 


83  IAL8S   IHFRISOHHKHT. 

IE  the  assanU  has  oeneed  and  there  is  no  dsag6t  of  its 
renewal,  the  power  to  arrest  is  goue.^  So,  if  oue  stands  ia 
his  way  so  as  to  hinder  liirn  in  preventing  a  breach  of  the 
peace,  he  may  take  such  perBOii  into  oastodf,  bot  will  not 
be  jastified  iu  giving  him  a  blow,  or  in  handcnffiDg  him.' 

45.  As  to  felonies,  a  constable  haa  greater  inherent 
power  than  a  private  person.'  Thus,  he 
felony.""*"  "'  "^^^  ""'''  ^  juslify  himself,  prove  that  a 
felony  Iiad  actaaily  been  committed,  bat  if 
be  has  reasonable  caose  to  suspect  that  a  person  (not  being 
an  infant  nnder  the  age  of  7  years,  incapable  of  committing 
felony]*  has  committed  a  felony,  he  may  detain  snch  person, 
and  bring  bim  before  a  Magistrate.'^  There  being  reasonable 
oanse  to  easpect,  the  qnestion  of  reasonable  necessity  for 
immediate  arrest  to  prevent  an  escape  is,  it  seems,  a  matter 
entirely  for  the  decision  of  the  officer,  and  at  )iis  discra- 
tion.^  So,  when  he  acta  Dpon  a  chaise  made  to  him  by  one 
person  against  another,  it  shonid  be  reasonable.  There  is 
no  fixed  rnle  as  to  what  is  a  reaeonable  gronad  of  anspicion. 
A  charge  may  be  reasonable  or  nnreaaonable,  with  reference 
to  the  circnmstances  and  character  of  the  party  making  it, 
or  of  the  party  charged.  A  constable,  though  he  ought  to 
be  protected  in  the  execution  of  his  duties,  ought  aUo  to 
be  gnided  by  ordinary  reason,  care,  and  caution.^  Still,  if 
one  charges  another  with  felony,  and  desires  a  constable  to 
take  him,  and  he  do  so  without  a  warrant,  (it  being  an  offence 
for  which  be  can  so  arrest,)  he  is  not  responsible  for  the 


1  B«g.  *.  Uuvdan,  L  E,  1  C.  G.  B.  I     5  Backwitli*.  PhUb*,  6  B.  «  C.SSG; 
ISl.  BnoklflT  *.  OroM,  S3  L.  J.  1 3«  <}.  S. 

2  LoTj  *.  Bdnrtti,  IC.iF.tO.  6  1  Hillurd,  SSi. 
34BL0am.292.  7  Hogg  «.  Word,  I B.  A  H.  117 ;  K 
i  Knntx  V.  Lomder,  14  C.  B.  (K.  S.)    L.  J.  MI  Sieh. 

Mi  ;  ludiu  Peaal  Code,  i.  Ba.  I 


n,gn,-.rihyGOO^Ie 


'filSt   I1IFBI80HKKBT.  33 

imprisonnieiit,  thoDgh  the  obar^  is  false,  and  no  felony  bad 
been  committed.'  It  wonid  be  most  miachievoas,  tbat,  (the 
cbuge  being  apparently  reasonable),  the  oonstnble  sbonld 
be  bonnd  first  to  try,  and,  at  his  peril,  exercise  bis  jadgment 
on  the  truth  of  the  ohnrge.  He  that  makes  the  charge, 
alone  is  answerable.' 

46.  Bnt  where  a  felony  has  been  ootnmitted  in  the  house 
nurKins   witb     of  A,  Bod  he  seode  for  a  policeman  and 

inn^odj^^^'  states  cironmstances  of  enspioion,  and  the 
nu>i(d-  policeman,  on  enquiry,  arrests  B,  and  desires 

A  to  come  to  the  station-boaae,  and  sign  the  charge  eheet 
Bf^Binst  B,  and  A  does  so,  A  is  not  responsible  for  the 
im  prison  men  t ;  as  charging  a  person  with  an  offence,  is  a 
different  thing  from  giving  him  into  custody.  The  arrest 
snd  detention  are  theo  the  acts  of  the  policeman,  but  A 
might  have  been  liable,  if  he  had  acted  with  bad  faith,  or 
mail cioa sly,  bnt  not  otherwise.^  But  the  giTiug  into  custody 
induces  liability;  and  the  signing  of  a  charge  sheet  by  a 
person  is  prima  Jdeie  evidence  against  him  that  he  ordered 
and  direoied  the  arrest.*  If  signing  the  charge  sheet  was 
esaential  to  the  detention  of  the  plaintiff,  and  tbe  defendant 
Bigued  with  that  knowledge,  he  is  responsible  for  the  impri- 
BODmeut.  But  charging  or  signing  a  charge  sheet  is  not 
an  inception  of  a  malicious  prosecution,  where  a  ministerial 
■lid  not  a  judicial  officer  is  thereby  set  in  motion ;  it  is  only 
evidence  of  a  false  imprisoument." 

47.  If  an  arrest  by  a  constable  is,  in  its  inception,  wrong- 


1  Hila  P.  G.  177 ;  DtTit  t.  BiumII, 
lM.*P.(t07. 
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,,..,..  ,  fal,  all  otlier  oonBtablee  who  aid  and  aniaf; 
tboie  who  eon.  in  the  oontin nance  of  the  wrongrtu  in- 
■oli^nt  iMgiif  prisonnient,  are  responsible  for  the  entire 
ally  wronstol.  damage  thereby    oansed   to    the    plaintiff, 

although  they  had  no  knowledge  of  the  nnlawfnlneaa  of  the 
imprisonment,  and  intended  to  act  in  strict  discharge  oE 
their  official  dnty.^  Every  unlawful  detainer  of  a  prisoner 
after  he  has  gained  a  right  to  »  discharge,  is  a  freeh  impri- 
Bonment.' 

47a>     As  to  acta  done  by  public  officers  abroad  either 
Arraiti  by  offl-     against  the  person  or  against  property  the 
iubIi  ftbTo«<].  ru]g  ig  fc^at  Ordinarily  a  goTomor  or  like 

officer  has  no  general  sovereign  anthority,  bnt  is  limited  by 
his  commission.  When  acting  within  its  powers  (express 
or  implied)  his  acts  are  acts  of  State  and  not  cognisable 
by  any  Conrt ;  bat  it  is  for  the  Gonrt  first  to  determine 
whether  a  particular  act  is  so  within  the  limits  of  his 
powers.'  An  act  not  affecting  to  justify  itself  nnder  oolonr 
of  legal  title  or  on  grounds  of  Mnnioipal  law,  bnt  done 
entirely  outside  snoh  law,  is  an  act  of  State,  and  cannot  be 
enquired  into  by  a  Municipal  Court.  But  an  act  that  does 
purport  to  have  been  so  done,  as  a  seisnre  under  colour  of 
legal  title  by  succession,  or  a  levy  of  taxes  nnder  some  enact- 
ment, is  not  an  act  of  State,  and  may  be  enquired  into  in 
ordinary  conrse  of  law,*  An  officer  authorized  to  arrest  per- 
son or  property  on  reasonable  saspicion  of  an  offenoe,  will 
be  justififd  if  at  the  time  be  reasonably  believed  in  the  ex- 
istence of  a  state  of  circumstaucea  which,  in  bis  bonestly- 

1  Qriffla  *.  Oo1emai],4  H.  ft  N.  865  g  I     3  UiugnLre  «,  Fnlido,  6  App.  Ou. 
S8  L.  J.  18i  Eioh. ;  iMBii  to  oiernils   102. 
"  nrdiCch  t.   Fubetrj,    19  L.  J.  S89       4  Seoretary  of  State  «.  HanT  V^'- 
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formed  opioion,  amoanted  to  •nch  an  ofEenoa.^  Ah  to  all 
sach  oasM  there  is  the  farther  general  rule  that  in  order 
tliat  there  may  be  an  action  in  one  ooantry  (or  a  tort  com- 
mitted in  another,  the  wrong  mnst  be  one  aotiouahle  or  not 
joitifiable  in  either.' 

48,  IE  there  is  ground  to  arrest  A,  and  B  says  he  ie  A 
AiTaitofUiB    "^d  is  arrested,  there  is  do  injury.     Bat 

»Niigpn»on.  ijtgp  ha  1,35  given  notice  that  he  is  not  A, 

he  cannot  lawfully  be  detained  tor  a  greater  length  of  time 
than  may  be  reasonably  necessary  to  ascertnin  the  troth." 
n  A  ia  anawer  to  iaquiriea  gives  information  which  he 
believes  to  be  true,  bat  does  not  himself  put  the  officers  of 
jnatice  in  motion,  he  is  not  generally  liable,  though  the 
officers,  acting  upon  his  informatioD,  arrest  a  wrong  party, 
Bot  the  ohamoter  of  the  information,  and  the  degree  of 
sctive  interference,  may  induce  liability ;  for  there  are 
statements  which  no  man  ought  to  make,  and  there  ia 
information  which  no  person  ought  to  givoj  without  aaoer- 
tuning  beforehand  whether  it  be  true  or  false. 

49.  Where  a  person  is  arrested  nnder  a  warrant  or  other 

,        .      ,       process  of  a  Court,  the   ministerial  officer 
Arrait  nnoer     :     .     _    -.  ,  ..      .     ™      . 

>  mmntHiaU-    IB  ID  lodia,  and  generally  in  England,  pro< 

teoted  by  special  enactment.     Act   18   of 

1860  provides,  that,  where  a  judicial  officer  has  acted  in 

good  faith  believiog  himself  to  have  jurisdiction,  do  officer 

of  any  Court  or  other  person  bound  to  execute  the  lawful 

vsrrants  or  orders  (d  any  such  Judge,  U^strate,  Justice 

oi  the  Peace,  Collector,  or  other  person  acting  judicially. 


1  Bnnu  •.  Nowell,  S  Q.  B.  D.  451 ;  i ».  Fsbrigw,  1  Sm.  L.  0. 662  i  Phmipif, 
ror  »  cue  o(  imaffioiant  gronnd,  wa    Eyre,  L.  B,  4  Q.  B.  £26,  A  8  Q.  B.  1. 
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fihall  be  liable  to  be  aned  ia  an;  Civil  Gonrt,  for  the  exeeO' 
tion  oE  any  warrant  or  order,  which  he  would  be  bonod  to 
exeonte,  if  within  the  iarisdiction  of  the  person  issuing  the 
same.  Act  5  of  IS61,  a.  43  also  gives  full  proteotioo  to  a 
police  officer  acting  under  the  authority  of  a  warrant  issued 
hy  a  M^istrate,  ootwiths  tan  ding  any  defect  of  jurisdiction, 
and  though  this  was  known  to  the  officer.  But  this  will 
not  protect  him  if  he  executes  the  warrant  illegally,  aa  with 
illegal  force  or  on  a  wrong  oocaaion ;  for  an  illegal  act  done 
nuder  colour  of  a  legal  warrant  ia  not  done  nnder  its 
authority.  Otherwise,  the  general  rule  is,  that  where  the 
Conrt  had  jarisdiotion  of  the  matter,  and,  in  disposing  of  it, 
has  merely  acted  erroneously,  then  the  party  who  put  the 
Court  is  motion,  or  the  officer  who  executes  the  procesB, 
will  not  be  liable  for  an  action.  But  where  the  Court  had 
no  jariediction  in  the  matter,  the  whole  proceeding  ia  one 
by  an  incompetent  anthority,  and  the  parties  above  specified 
may  be  liable  to  an  action  for  false  imprisonment  under 
the  process  of  the  Court.'  The  distinction  ia  between  pro- 
ceas  void  for  irregularity,  and  void  for  error.  A  judgment 
regular  aa  to  juriBdiction  and  procedure  may  be  afterwards 
Bet  aside  for  error,  and  then  having  been  a  regular  judgmeut 
nntil  80  set  aside,  it  is  still  a  perfect  protection  for  all  process 
issued  and  executed  ander  it.  But  a  jadgmeot  aet  aaide 
for  irregularity,  ae  want  of  jurisdiotion,  affords  do  protec- 
tion for  acts  done  nnder  it  duriug  its  pendeutT'.  Then  for 
the  mistake  of  law  that  has  led  to  the  execution  of  a  wrong* 
ful  process,  there  is  no  protection  save  what  may  be  given 
by  special  enactment.  If  a  Civil  Court  disposes  of  a  criminal 
case,  it  is  an  instance  of  a  want  of  jurisdiction  directly  from 

.  Bodell,  14  H.  *  v. 
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B  mistake  of  law  bat  there  may  be  ignorauce  or  mistake  of 
fact,  sncb,  for  instanoe,  as  to  where  the  cause  of  action 
arose,  or  aa  to  other  like  preliminar;  facts  needed  to  found  or 
to  oust  jarisdiotioD.  Where  the  facts  of  the  case,  althongh 
subseqneDtly  foand  to  be  false,  are  snch  as,  if  true,  wonld 
have  given  joriadiotioi],  the  immnnity  of  the  Judge  or  of 
otbnv  cannot  depend  upon  their  beinj;  true  or  false  j  but  if 
the  Jadge  mistake  the  law  as  applied  to  those  facts  assuming 
them  to  be  trap,  and  they  showed  an  entire  want  of  juris- 
diction, it  is  otherwise  :  in  the  former  case  it  is  a  mistake 
of  fact  and  the  judgment  or  order  is  simply  erroneons,  bat 
in  the  latter  it  is  a  mistake  of  law,  and  the  judgment  or 
order  is  irregular. 

50.  Such  are  the  principal  roles  of  the  English  law. 

. ,     ,     The  Indian  Penal  Code  uses  only  the  word 

Arrest   withont  i      i-    ■   ■  • 

mrTODt  bj  poUce    oflence,   and   makes   no    sucb   division   of 

crimes  as  into  felonies  and  misdemeanors. 

But  in  respect  to  grare  offences  and  outrages,  especially 

upon  tbe  person,  and  affrays  and  assaults  whilst  in  pro- 

greea,  tbe    principles   of    the  English   law    onght  to   be 

applied  to  a  private  person  arresting  another.     Tbe  power 

of  police  officers  under  the  Code  of  Criminal  Procedure 

seems  maob  less  clear.     Tbe  provisions  oE   the  Code  are 

contained  in  Chapters  V  and  XIII.^    Offences  are  divided 

into  those  for  which  an  oCBoer  shall  not,  or  for  which  he  may 

arrest  without  warrant.     There  is  a  long  schedule  of  these, 

but  no  very   apparent  principle  governs   this  division  of 

offences. 

51.  Aa  to  arrest  under  civil  process,  the  Code  of  Civil 


n,,,N,-.^hyGOO^IC 


So  UMS  UFBISOHHlltT. 

Arraat  under  ^ro^^^dnre  (■.  491)  allowfl  &  person  impro- 
ei*ii  prooeM  in  perlf  Arrested  oo  meene  prooeaB,  to  applf 
to  the  Gonrt  for  corapentation,  bat  bo  may 
bring  his  aetioa  for  the  iujary,  Oenerallf  sa  to  ministerial 
officers  execntiag  prooeBs,  Aot  18  of  1850  sppliea.  If  the 
process  is  feigned,  forged,  or  stmtiUted,  ajid  is  not  ths 
prooess  or  order  of  the  Coart,  it  is  r  mere  naUttj,  uid  the 
offieer  ean  derire  no  protec&>n  from  the  foece  of  wute 
paper.^  Bat  if  it  is  genoino,  though  void  in  form,  be  is  pro* 
tooted,  since  it  is  not  for  htm  to  examine  the  jadieial  act  of 
the  CoDrt.'  It  has  been  held  in  England  that  an  arrest 
nnder  civil  process  wit)  be  ill^^  if  the  officer  has  not  th« 
warrant  in  bis  poaaesaion  at  the  time;  and  if,  after 
arrest,  be  refnses  to  prodace  it,  the  detention  will  be 
illegal.^  If  a  first  arrest  be  a  false  imprisonmeot  bj  the 
wrongfal  act  of  the  officer,  no  snbseqaent  coodaot  or  act  of 
his  can  legalise  the  cootinnanee  bj  him  of  that  imprisoD- 
ment.*  The  part;  ia  entitled  to  be  set  at  large  before  he 
can  be  taken  on  other  valid  process  in  the  offlcer'a  hands.^ 
Where  on  officer  in  the  position  of  a  Sherifi  makes  a  false 
retom  (as  of  a  reaene)  which  is  conclusive  as  to  the  facta 
stated  in  it,  so  that  plaintiff  ia  arrested  in  conseqaeace,  the 
officer  is  liable  ia  damages  for  the  misfeasaDce  withont  proof 
of  malice  ot  want  of  probable  eaase.^ 

52.     If  a  person  privileged  from  arrest  onder  civil  prooeae, 

Ar«»t  of  pri-    *•  *  witness  in  atteodMice  u»der  t^e  pro- 

vileged  ptnou.       ^j^^g  gf  ,^  Cout,  or  an  aooased  person  attend- 


1  HooptT  *.  I«ne,  fi  H.  L.  C.  MS. 

a  GonDtAnof  ButliDd'aCBM,6Bep.   1 
Ma.  ] 

3  Gmllurd  f.  Lutoa,  8  Jar.  N.  B. 
6M.  1 

*  Husplini  1.  UitolieU,  3  BmH  iU 


S  Stpngtoa't  Cm*,  2  £,  ft  B.  718 ; 
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ift<^  on  bftil  at  the  be&riag  oF  a  oriminftl  charge  against  him- 
self,' IS  taksn  upon  valid  process,  the  writ  protects  the 
officer,  and  the  witness  should  apply  to  the  Court,  under 
whose  antfaorit;  he  bas  been  compelled  to  appear  as  a  frit- 
TMBs,  to  discharge  him  from  cnstody.'  Bot  if  a  party,  know- 
ing of  the  privilege,  yet  oanaes  the  arrest  to  be  made,  he 
would  be  liable ;  and  it  may  be  doubted  if  au  oEBoer,  who 
acts  when  having  such  knowledge,  ought  to  be  protected ; 
but  it  has  been  held  that  be  woald  be.* 

53.  A  party  may  render  himself  liable,  by  either  him- 
self personally,  or  by  his  vakeel  or  agent, 
wiaa  B  prints  interFeriDg  in  the  execution  o!  process  by 
E«Mm(9''iMbi«?°'  an  officer.  If  he  has  merely  set  the  Court 
in  motion,  he  is  no  trespaeser ;  *  but  if  be, 
or  his  agent  takes  upon  himself  to  give  wrong  directions, 
or  by  word  or  act  indaoea  the  officer  to  seise  the  wrcaig 
person,  be  is  responsible.^  So  if  A  gi?es  B  into  enstody 
and  a  Magistrate  remands  B,  this  is  the  act  of  tbe  Magis- 
trate, and  damages  cannot  be  given  against  A.  for  the 
remand;  *  but  in  a  suit  for  malicions  prosecution  it  would  be 
properly  taken  into  consideration  in  assessing  the  damages. 
The  officer  who,  by  inadvertence  or  mistake,  arrests,  under 
legal  procesa,  a  wrong  party  (that  party  not  having  oontri- 
hnted  to  the  mistake  and  having  given  notice  of  it),  is 
responsible;  as  are  also  all  persona  who  interfere  in  any 
way,  by  giving  directions  or  assistauce,  or  offioionsly  volun- 
teering information  to  the  officer,  leading  to  the  mistake.' 


1  Giliiin  •.  Oohmi,  L.  S.  4  Biob.  ISl. 

I  UxcfiBT  «.  Bnrt,  G  Q.  B.  aw- 

3  1  HilUaTd,   3S2  i  3  Selir.  N.  T. 
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'54.     Where  treepaeaea  oE  a  serioas  nainre  have  been 
committed    by    officers    of   the    law    nnder 
damagM  wbea    -colonr  o{  legal  proceae,  exemplary  dam ^es 
*""■•  are  recoverable.     Violent  and  illegal  con- 

duct on  the  part  of  officers  charged  with  the  execation  of 
legal  prooess,  ia  calculated  to  lead  to  dangeroua  oouflicta.' 

55.  A.  gaoler  who  receivea  a  prisoner  under  a  warrant, 

is  not  responsible  in  damaees  if  the  warrant 
Liabilitj    cf   a      ,  ,         "^  .  ,     ,       .  -       ,,--., 

^ler  for  falw  baa  been  irregularly  issued;  but  it  tlie 
unpnwnioonL  urong  man  has  been  arrested  and  brought 

to  him,  or  the  warrant  ia  altogether  void  and  a  mere  ani- 
lity, he  will  be  responsible  foi'  the  detention,  though  he  bad 
no  meana  of  ascertaining  the  identity  of  the  party  brought 
to  him  with  the  peraon  named  in  the  warrant.^  Bat  if  the 
party  thns  wrongfully  arreated  does  not,  when  brought  to 
the  gaoler,  complain  of  the  wrongful  arrest,  or  give  the 
gaoler  any  means  of  ascertaiDing  that  he  ia  not  the  person 
named  in  the  warrant,  nominal  damagea  only  would  be 
recoverable. 

56.  Aa  to  judicial  officers  the  rule  is,  that  do  suit  can  be 

brought  against  any  Judge,  when  acting 
aidiS^ot^m  for  judicially  in  a  matter  within  bis  jurisdiction, 
la  1  ■  e  inipriTCD-  for  any  error  or  mistake  in  doing  or  omit- 
ting any  act;^  and  it  is  not  allowable  for 
a  plaintiff  to  aver  that  any  judicial  act  was  done  malicionsly, 
that  ia,  intentionally  in  violation  of  the  law>  But  if  a  judi- 
cial officer  doea  any  act  beyond  the  limit  of  his  authority 

1  Brniifwiokt.  Sloman,  8  C.  B.  SSI.  I     4  GroMwelt*.  Barwell,  1  Ld.  lUy. 

S  Aaron  v.  Alaiander,  8  Cninp.  34 )  454.  8m  tlia  elubonta  ]iid«>Dea(  of 
OrifEnv.  ColemaD,3SL.  J.  IMStcb.      Kant    C.  in   Jat«*  v.  Lanoiog,  S  Hil. 

S  DonnU  v.  Impej',  1  B.  &  C.  169;  li&rd,  ITS— 180  i  id.  IM;  Bpoooer  *. 
UiUu  •.  Lean,  2  W.  Bl.  1141.  I  Jnddow,  4  Moore  I.  A.  SU. 
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causing  injnry  to  anotlier,  be  will  be  liable.^  Still  a  JuSge 
with  limited  jarisdictioii,  is  not  liable  for  actiog  without 
jariBdictioD,  nnleaB  he  had  the  knovrledge  or  ueans  of  koow- 
ledge  oE  which  he  ongbt  to  have  availed  himBelf,  oE  hia 
want  oE  jni'isdictioD  ;  and  it  lies  upon  the  plaintiff  in  everj 
SDch  case,  to  prove  (hat  fact.^  Where  the  facts,  if  true, 
would  have  given  juiisdiction,  his  immnDity  cannot  depend 
QpOQ  their  being  true  or  false,  and  he  is  not  liable  thoagh 
they  be  found  afterwards  to  be  false i'  bnt  if  he  mistake  the 
lnw  as  applied  to  those  facts,  and  decide  that  he  has  juris- 
diction  where  clearly  he  has  no  pretence  for  it,  he  will  (at 
least  by  Englieh  law)  be  liable.* 

56o.  In  England,  nnder  H  and  12  Vict.  c.  44,  ss.  1,  2, 
the  mle  in  respect  to  Justices  of  the  Peace  is,  that  if  the 
act  is  done  without  jurisdiction,  it  is  a  trespass  ;  iE  within 
tfas'  jarisdiction,  the  right  of  action  depends  npon  the  oor- 
raptness  of  the  motive,  and  it  most  be  proved  that  the  act 
was  done  maliciously  and  without  reasonable  and  probable 
cause.'  In  India  the  protection  is  greater  and  inolodes  acts 
done  in  good  faith,  thoufth  without  jurisdiction.  Act  18  oE 
1850  enacts  that,  "no  Judge,  Magistrate,  Justice  of  the 
"  Pesce,  Collector  or  other  person  acting  judicially,  shall 
"  be  liable  to  be  ened  in  any  Civil  Court  for  any  act  done, 
"or  ordered  to  be  done  by  him  in  the  discharge  oE  his 
"judicial  duty,  whether  or  not  within  the  limits  of  hia 
"jurisdiction ;  provided  that  he  at  the  time,  in  good  faith,^ 
"believed  himself  to  have  jurisdiction  to  do  or  order-the 


1  DiMwell «.  Inipay.  1 B.  &  0. 160. 

1  CUder  ■.  Hallwt,  2  Moore  I.  A.  0. 
9tt.  SID. 

t  Honldan  •.  flmitb,  14  Q.  B.  852. 

4  HoDlden  i.  Smith,  npn ;  Wtonte 
t.  ffiite,  fl  U.  A  W.  7«- 
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"&cb  eomplained  of."  The  law  m  to  erimiaal  liability  i» 
nach  the  Bame,* 

57.    These  words,  wide  aa  they  are,  can  scarcely  be  taken 
Whewth^iriU     to  exoaae  culpable  negligence,   or    groea 
b«  Ikble.  ignorance,  or  incompetency.     Since  the  law 

expresBty  reqaires  good  faith,  and  that  neoesBarily  iavolrea 
there  being  no  want  of  dne  care  and  attention,  they  onght 
to  be  limited  to  where  a  judicial  officer  ezerciBing  ordinary 
reason,  care,  and  caution,  baa  yet  erred  in  judgment,  and 
acted  without  jurisdiction.  It  is  not  becanee  a  Magistrate 
chooses  to  tliink  himself  acting  under  a  statute,  that  fae 
can  by  suoh  mere  fancy  of  his  own  protect  bimseif  in  an 
action.*  Thus,  where  a  Magistrate  acts  without  (hose  eir* 
cQUstftnces  which  mnat  concur  to  give  him  jansdiotion,  aa 
where  he  grants  a  warrant  without  information,  upon  a 
fiuppoeed  charge  of  a  heinoua  offence,  he  ought  to  be 
liable,^  So,  wbere  be  commit*  a  person  for  re>ezamiaation 
for  an  unreasonable  time.'  So,  a  Magistrate  ia  not  at  liberty 
to  dstaia  a  known  person  to  answer  a  charge  not  yet  made 
against  him ;  though  it  might  be  otherwiae  as  to  a  mere 
TBgabood.*  So,  a  Magistrate  will  be  guilty  of  an  assault 
aad  false  imprisonmeBt,  and  responsible  in  damages,  if  he 
tries  to  force  a  party  who  hat  appeared  to  ansirer  a  aom- 
phiint,  lo  agree  to  an  arrangeuient,  by  threatening  that  he 
will  otherwise  convict  him,  and  giTing  hiiq  into  the  enatody 
cj  a  Con^iablB.^  Ia  India,  a  Magistrate  inraatigating  a 
charge  on  which  he  has  power  only  to  commit  for  trial,  ia 

1  Penil  Ood^  *.  77. 

S  Oum  •.  Clipfwrton,  10  A.  __,^_., 

683;  a^deT«.UKlkM,SHooTBl.A.O.  6  Bra  t.  Krole,  1  M.  A  K.  IM. 
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nob  a  Jadge;  an  and  imi»op«r  remand  or  retoial  of  bail 
woald  not  seem  to  be  a  jadtoial  act,  bat  would  be  action- 
able, at  least  on  proof  of  maliea.' 

58.  Judicial  {unctions  cannot  be  delected,  and  if  it  has 
been  tbe  practice  of  a  particular  Court  to 
jodkiS"f?mrtiSS  delegate  to  its  clerlr,  the  performance  of 
Wo^  iwrn  Ma.  jntjicjai  actfl,  tbe  practice  is  illegal,  and  tbe 
clerk  wbo  tbns  takes  npou  himself  the  ofEca 
of  Judge,  is  responsible  for  tbe  orders  be  gives.  It  he 
takes  upon  bimselt  to  issue  a  warrant  without  the  order  or 
direotion  of  tbe  Judge,  be  ie  liable  for  the  trespasses  occa- 
sioned by  its  execution.'  Bob  a  clerk  signing  orders  in  the 
conrse  of  his  duty,  ia  not  liable  nnleas  there  is  a  total 
absence  of  jurisdiction  on  the  part  of  the  Jndge.'  So,  a 
Magistrate  ia  bound  himself  to  hear  the  witnesses  and  de> 
termine  tbe  case;  if,  therefore,  depoutions  ere  taken  by 
the  Magistrate's  clerk,  in  the  absence  of  the  Magistrate, 
and  the  Magistrate  proceeds  to  act  npon  depositions  so  taken, 
he  acts  entirely  without  jurisdiction;  there  is  no  proper 
charge  before  bim,  and  if  he  direote  the  imprisonm«it  of  the 
person  acenaed  by  tbem,  ha  ia  responsible  for  a  trespass.* 
So,  a  Ma^strate  ought  never  to  execute  bis  office  in  his  own 
case,  or  where  be  has  an  interest,'  but  oanse  the  offender 
to  be  carried  before  some  other  Justice.'  But  if  he  ia  as> 
saalted,  he  may  commit  the  offender  for  trial ;  or,  if  he  be 
insulted,  or  otherwise  interrupted  in  tbe  execation  of  his 
office,  be  may  proceed  against  the  party  nnder  s.  2^8,  Penal 
Code  and  s.  480,  Code  of  Criminal  Prooednre. 


I  Ttaal  Code,  1. 19,  ID.  (J)  g  1. 198, 
Eipl.  2;  Unford  *.  FiUrof,  tS  Q.  B. 
140,  ihom  thmt  the  rale  u  otherwue  in 
EogUiid.  SeeiJao  Faloy  on  Coav.  (SCh 
•d.)  SO  note  (k)  M  to  what  aoU  are 
jndicud  ud  what  mmutarial. 
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59.  la  England  the  rule  aeems  to  be,  that  where  the 
action  is  bronght  against  a  Joatice  oE  the 
tnte  o^other^-  ^eace  foT  acts  done  withoot,  or  in  excess  of 
te»  Mti  in&li-  hia  juriBdiotion,  the  conviction  or  order  most 
first  have  been  quashed ;  bnt  not  where  the 
action  is  for  a  malicions  conviction,  or  other  malicioDS  abnas 
of  the  functions  of  his  ofSce ;  and  it  will  be  necessary,  if 
the  Magistrate  had  inrisdiction  in  the  matter,  to  show  that 
he  acted  msliciouslyj  and  withoat  reasonable  and  probable 
oanse.^  On  principle  this  rule  would  seem  eqnally  applica- 
ble in  India,  when  it  is  songht,  notwithstanding  Act  18  oE 
1850,  to  make  a  judicial  officer  liable  for  his  acts ;  and  even 
where  it  is  shown  that  be  acted  without  iurisdiotion,  tbe 
harden  wonld  still  seem  to  he  upon  tbe  plaintifi  to  show  that 
the  judicial  officer  did  not  act  in  good  faith  witbin  tbs 
meaning  oE  tbe  AcL^  The  qnestion  whether  a  Magistrate 
has  acted  in  the  discharge  of  bis  duty  with  good  faith,  and 
with  reasonable  and  probable  oanse,  is  aqnestion  of  law  for 
the  decision  of  tbe  Jndge.' 

60.  There  is  a  wide  distinction  between  an  action  against 
a  prosecutor  for  a  maiicious  proaecntion,  and 
TicrnoHftDd'maJi'  ^^  action  against  a  Magistrate  for  a  mali- 
dlS^  mSied"'''*"  cions  conviction,  and  imprisonment  there- 
nnder.  In  the  former  case,  proof  that  there 
was,  in  reality,  no  ground  for  imputing  the  crime  to  the 
plaintiff,  shows  that  the  prcsecntion  was  instituted  withont 
probable  cause,  and  malice  may  be  inferred  from  thence; 
bnt  in  an  action  against  a  Magistrate  for  a  malicious  con- 
Tiction,  tbe  question  is,  not  whether  there  was  any  aotaal 

1  11  A  IS.  Tiot.  0. 44.  n.  1,  2.  1 1.  A.  C.  K9. 

3  Caldflr*.  Hilket,  3  Uoore  I.  A.  C.       8  Kir^t.  KdipMD,  10  Emb.  3G7. 
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groaad  for  impating  the  orime  to  the  plaiatiff,  bat  whether, 
npon  the  beanng,  there  appenred  to  be  none.  The  plaintifi 
mast  prove  a  want  of  piobahle  canae  for  the  coiiTictiou, 
which  he  caa  ouly  do  by  proviDg  what  passed  apou  the 
hearing  before  the  Magistrate,  when  the  conviction  took 
place.  The  Magistrate  has  nothiog  to  do  with  the  guilt  or 
inoocence  of  the  offender,  except  as  they  appear  from  the 
erideoce  laid  before  biro.  The  conviction  mnst  be  founded 
on  that  evidence  alone,  and  it  is  impossible  to  show  that 
there  was  no  probable  cause  for  the  coavictiou,  without 
Bhowiug  what  that  evidence  was.  There  may  be  a  malicious 
proseoutioD  without  a  malicious  conviction,  aud  there  may 
be  au  nnfonuded  conviction  by  the  Magistrate  without 
malice.* 

60a.     So  when  an  objection  is  taken  that  goes  to  oust 
ObjMtioDi     to    ^^^  jurisdiction  of  a  Magistrate,  as  where  a 
iori.dictioii.  claim  of  title  is  set  up,  it  is  for  the  Magis- 

trate to  decide  whether  the  objection  is  bond  fide,  or  merely 
frivolous,  and  he  is  not  responsible  unless  it  be  showii  that 
he  acted  maliciously  and  without  reasonable  aud  probable 
cause  in  holding  the  objection  to  be  frivolous.*  But  a 
Magistrate  cannot  give  himself  jurisdiction  by  erroneotisly 
and  capricioasly  deoidiug  contrary  to  the  truth  upon  the 
qnestiou  upon  which  his  jurisdiction  depends.^  In  all  cases 
in  which  Magistrates  have  to  decide  a  collateral  matter 
before  they  have  inrisdiction,  and  they  give  themselves 
jarisdictioD  by  Sndiog  facts  which  they  are  not  warranted 
in  finding,  the  superior  Conrt  will  review  their  decision, 
aod,  if  they  have  improperly  given  themselves  jurisdiction, 

lAU  thi*  ii  per  GJbba,  C.  J.,  in  I K.  0.,  kndE.  B.  AE.653 ;  ^a  seethe 
Bniln  •.  Betbane,  6  Tnnnt.,  68S.  cue*  oD  tiii*  Mbjeot  is  falev  oa  Codt, 

2  Peue  *.  Cb»ytar,  9  Jnr.  K,  8.  S64.   138-llp. 
t  B«g.  V.  NDuuele;,  £7  L.   J.  £61 1 
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will  sefc  aside  their  prooeedings ;  but  where  the  qnestion  ii 
B  m&terial  element  ia  tbe  oooaideration  of  tbe  mutter  they 
bftve  to  determiae,  aud  f-hef,  ezeroising  their  jndgmeot  u 
Jadges  of  the  fact,  have  decided  it  on  a  conflict  of  evidenee, 
it  is  contrary  to  principle  and  practice  to  interfere.'  It  ia  ■ 
general  principle  that  bo  long  as  a  Conrt  acts  within  ita 
jurisdiction,  it  is  contrary  to  public  policy  that  ha  wbo 
executes  the  office  of  a  Judge,  should  do  Bo  upon  peril  of 
being  arraigned,  by  action  or  indictment,  for  every  judg- 
menl  he  pronouiicea.  Jbrors,  assessors,  and  arbitrators  are 
included  under  the  protection  of  the  same  general  rii)e  of 
Jaw.  If  it  were  allowable  for  a  plaintiff,  by  averriag  that 
the  Jadge  had  acted  partially  or  oormptly,  to  oail  in  qneetioa 
tbe  original  decision  and  make  the  Judge  himself  responsible 
for  the  conseqnenoes  of  it,  this  would  be  to  give  an  appeal 
where  there  might  be  none,  and  to  prsotioally  decide  tbe 
original  caase  through  a  Court  which  might  have  no  joria- 
diction  over  Bach  subject-matter.  Objections  founded  on 
the  oonstitutiou  of  the  Court,  or  on  tbe  nature  of  the  subject- 
matter  of  inquiryi  or  on  the  absence  of  some  easoDtiBl 
preliminary,  are  eztrinsio  to  the  adjudication  impeached. 
Bat  an  objection  as  to  facta  involved  in  tbe  inquiry  that  the 
Judge  baa  erroneously  found  a  fact  which,  thoagh  essential 
to  the  validity  of  his  decision,  he  was  competent  to  try, 
assumes  that,  having  general  jurisdiotion  over  the  aubject- 
matter,  he  properly  entered  upon  the  inqniry,  bub  miscarried 
in  the  course  of  it.  Another  Court  cannot  investigate  aooh 
an  objection  without  aasaming  the  position  oE  a  Court  of 
appeal,  and  the  power  to  re-try  a  qaestion  wbich  the  Jndgs 
was  competent  to  decide :  and  this  it  ia  not  allowable  to  do, 
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and  to  allege  oormptioo  or  malioe  oa  faia  put  irill  not  help 
the  matter.^ 

61.  Where  a'jadioial  officer  is  liable  for  a  false  inpriaos' 

meut>  lie  is  liable  for  all  the  nanal  and  ordi' 

For  what   dani-  ...  i  r  ■ 

Kce*  B  indkul  oO-  car;  mjanons  cooaeqnenoeB  thereof,  enoh  as 
««riD»7beU>bl&  hand-cafflog,  cutting  off  the  hair,  paymeut 
of  penf^tiea,  fees,  and  all  snob  ezpeDses  aa  are  reasonably 
necessary  to  enable  the  plaintifl  to  procure  his  liberty ;  but 
he  is  not  liable  for  any  nnneceaaary  or  exoessive  violence  on 
the  part  of  the  officers  ezeenting  the  warrant,' 

62.  Another  and  rery  aoalogous  inv&Bion  of  the  right  of 
MuicfoDB  liberty,  is  a  malicious  arrest.      The  distinc 

ABaxBT.  (;jgQ  {q  respect  to  this  injury  ia  that  the 

intention  or  motive  is,  (as  an  exception  to  the  general  rale), 
an  essential  ingredient  in  the  wrong.'  Intention  and  motive 
are  not  identical:  intention  ia  (he  mental  relation  to  the 
reault  aimed  at  by  the  act  done;  but  motive  begets  the 
volition  that  intends  such  act.  In  criminal  oases,  intention 
and  not  mere  motive  is  material ;  the  two  may  often  cononr, 
and  clear  proof .  of  the  motive  may  often  demonstrate  the 
intentionf  but  a  commendable  motive  will  not  excnaa  an 
illegal  intention.  In  civil  caaea  intention  may  be  immaterial, 
since  the  fact  of  a  legal  injury  (or  breach  of  right)  of  itaelf 
iodnces  oivit  liability.  But  in  all  oases  if  B  wrongful  aot  is 
done  iatentionally,  withoot  jast  eaaae  or  exoase,  this  ia  a 
sufficient  intent  to  injure  and  ground  of  liability,  whether 
the  motira  that  prompted  snob  intent  be  good  or  bad.  A 
malioions  arrest  consists  in  an  abuse  of  legal  process, 
malieionsly  and  without  reasonable  or  probable  cause,  result* 
iDg  in  depriving  another  of  his  liberty.     There  must,  there- 


L.  B,  G  F.  0.  MS ;  Ct.  Peui  Cod«,  1. 119, 1    S  Brodm'i  Cots.  71*. 
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fore,  be  both  tbe  abaee,  and  the  barttul  consequeoce.  On 
tbe  one  hand,  an  aot  not  amounting  to  a  legal  injuiy,  does 
not  become  bo  by  being  done  with  a  bad  tnotive  or  intent;!, 
and  on  tbe  other,  a  mere  intention,  or  even  the  endeavonr, 
'will  not  supply  the  want  of  the  act;^  but  where  the  direct 
and  natural  consequence — the  arrest — has  thus  followed,  it 
will  be  difficult  to  Buggest,  in  any  case,  the  absence  of 
actual  damage.  Malice  aud  want  of  reasonable  and  pro- 
bable cause  must  co-exist;  for  if  there  was  reasonable  and 
probable  oanse  for  the  arrest,  it  necessarily  becomes  legal, 
and  so  negatives  illegality  in  the  intent,  however  expressly 
malicious  the  motive  which  prompted  the  intent.  But  the 
value  of  motive  as  evidence  of  intention  must  nob  be  over- 
looked ;  and  from  the  want  of  reasonable  and  probable 
cause,  malice  may  be  inferred.  A  malicious  arrest  must  be 
distinguished  from  a  simply  illegal  arrest  which  constitutes 
a  false  iinpriBonment. 

63.     Malice,  in  the  legal  acceptation  of  the  word,  is  not 
Uoiice  in  Uir     confined  to  pereonikl  spite   against  indivi. 
kadinfuit.  duals,  but  consists  in   a  coDSoious  violation 

of  the  law  to  the  prejudice  of  another,^  Malice  is  of  two 
kinds,— malice  in  law,  and  malice  in  fact.  Malice  in  law 
ia  where  a  wrongful  act  is  done  intentionally,  without  just 
cause  or  excuse.  Hence  some  acta  are,  in  law,  always 
malicious,  without  any  proof  being  gi  ven  of  personal  iil-will 
or  ill-feeling.*  Malice  in  fact  may  be  personal  against  an 
individual,  and  be  proved  by  expressions  used,  declarations 
made,  or  conduct  generally  evincing  enmity  towards  a  par- 
ticular individual ;  or  it  mny  be  general,  that  is,  not  perhaps 

1.  SUveDMiD  «.  NswDhun,  IS  0.  B.  i  fl  P<r  Lotd  Ounpbell,  0  CI.  ft  F. 
386-  S2l. 

a  Ptr  Coleridge,  J.,  in  Lomlej  t.  4  Bromue  «.  Frmmt,  iB,  &  C.  233. 
Qje,  S  E.  &  B.  m.  I 
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wmed  at  the  individnal  aafferer,  but  an  act  proviag  &  general 
disregard  of  the  right  conBideration  dne  to  &11  manldad,  and 
from  which  a  malicioas  motive  may  be  jnHtly  inferred.^  It 
is  then  scarcely  diatingnishable  from  malice  in  lav.> 
64.  The  fonndatioD  o£  an  action  for  malioions  arrest  is, 
Panadatioii  of  that  the  party  has  obtained  an  order  or 
Ike  mOioa.  aotbority  from  a  Jadge  to  mate  an  arrest, 

by  imposing  some  false  statement!  npon  the  Jndge,  know- 
ingly and  designedly,  and  for  the  pnrpose  of  obtaining 
Bonae  undae  advantage,  or  by  stating  certain  facts  as  being 
true  within  his  knowledge,  when  he  knew  nothing  abont 
them,  or  bis  belief  in  the  trnth  of  a  partionlar  statement, 
when  he  had  no  reasonable  or  probable  cause  for  his  belief.' 
IE  a  person  sets  the  process  of  the  Court  in  motion  and  a 
wrong  person  is  arrested,  he  is  only  responsible  if  he 
obtained  snob  process  fraudulently  and  improperly.*  If  a 
party  truly  states  facte,  and  the  Judge  thereupon  does  an 
act  which  is  erroneous,  the  party  is  not  liable ;  for  the 
damage  then  arises  from  the  mistake  of  the  Judge,  and  not 
the  false  statement  of  the  party  .^  So,  if  a  party,  without 
fraad  or  falsehood,  or  without  the  want  of  reasonable  and 
probable  cause,  fairly  states  facta,  and  snoceeda  in  satisfying 
a  Judge  that  the  defendant  is  abont  to  quit  the  country, 
and  SO  obtains  an  order  to  arrest  him,  be  is  not  liable  to  an 
action,  though  the  defendant  bad  no  such  intention.  The 
subsequent  discharge  of  the  party,  on  showing  that  he  had 
no  such  intention  as  imputed,  affords  no  ground  of  actios 
against  the  party  procnring  the  arrest,  if  the  original  order 
for  arrest  was  fairly  obtained.^ 

1  Far  Pollock,  C.  B.,  13  M.  i  W.  i  4  Bkemna  Ohuln  ■.  Donti  Hvrti, 
7«J.  8  Hi<d.  H.  0.  40. 

1  Broom's  Com.  7S&-9.  fi  Farla;  «.  Danba,  4  8.  A  B.  4M. 

a  Oibbona  «.  AliioB,  3  0.  B.  ISS  ;  6  D&uiali  *.  fielding,  16  K.  A  W. 
DuiiU  V,  tUiiiag,  le  M,  A  W,  SOS.     1 207.    Sm  Code  ol  Oit.  Fro.,  i.  ttl. 
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65.  The  fact  of  an  arrest,  oonaeqnent  opon  ifae  order, 
AnMt  what  ii     ™°*''  '•®  shown,  but  the  arrest  ia  perfect 

where  the  party  aabmits  to  the  process,  or 
to  the  commands  of  an  officer  intimatiDg  that  he  ib  in 
ciutody ;  and  actual  contact  ia  not  necessary.*  In  England 
the  rule  was  that  the  determination  of  the  first  action  in 
which  the  arrest  was  made  most  be  shoTm  ;*  bat  this  seenu 
a  consequence  of  English  procedure ;  aud  under  the  ludi&n 
Code  it  would  seem  that  there  might  be  a  suit  for  a  mali- 
cious arrest  without  Bhowing  that  the  first  suit  was  deter- 
mined. 

66.  Whoever  makes  nse  of  the  process  of  (he  Court  for 

some  prirate  parpose  of  bia  own,  not  war- 
AboM    of    pro-  ,,,,..  ,   ,1  ..  ., 

MM  for  a  foirign  ranted  by  the  exigency  of  the  wnt,  or  the 
puipote.  order  of  the  Court,  is  liable  to  an  action  for 

damages  for  an  abuse  of  the  process  of  the  Court.  Thus,  if 
an  order  to  arrest  ia  used  for  a  purpose  sot  warranted  by  it, 
viz.,  as  a  means  of  compelling  the  delivery  of  specific  pro- 
perty, or  of  title-deeds,  the  party  so  causing  it  to  be  used, 
will  be  liable  in  damages  for  the  detention  till  the  property 
was  delirered,  and  for  the  loss  from  the  retention  of  the 
property.  When  the  complaint  is,  that  the  process  of  the 
law  has  been  thus  abnsed,  and  prostituted  to  an  illegal  pur- 
pose, it  is  immaterial  whether  the  suit  in  which  that  process 
has  issued  was  determined  or  not,  or  whether  it  was  found- 
ed on  reasonable  and  probable  cause  or  not.^ 

67.  If  a  vakeel  or  agent,  malicioasly,  and  withont  rea- 
. .  ^jjj.     ^   ^    Bonable  or  probable  cause,  knowing  that  hia 

nkeel  or  agott.       client  has  no  just  claim  against  the  party, 
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assists  ID  psttiDg  the  law  io  motion,  and  effects  an  onlawfnl 
and  malioioas  arrest,  he,  as  well  aa  his  client  who  has  author- 
ized the  proceeding,  will  be  respoaeible  in  damages.^ 

68.  So,  it  seems  that,  if  A,  maliciooBl;  and  witbont  rea- 

.-._■.■.  I  eonable  or  probable  cause,  uses  the  name  of 
Lisbilitf  by  '^ 

Taing  naixa  of  a    B,  Or  luoaoes  B  to  bring  an  action  against 

'*  G,  and  thereby  C  suffers  damage,  A  may 

become  liable  to  C ;  as  where  B  has  been  noD-saited  with 
coats,  but  was  a  pauper  or  tnsolTent,  when  the  action  was 
brought,  and  A  knew  it;  but  not  it  B  was  solrent,  for  then 
G  may  get  the  costs  from  B,  and  he  suffers  no  damage.'  The 
EDgllah  laws  aa  to  mainteuance  and  ahamperty  are  not  of 
force  as  specific  laws  in  India;  and  though  such  an  agree- 
ment, as  between  the  parties  thereto,  is  to  be  oarefnlly 
watched,  and  may,  in  some  oircumstancea,  be  invalid,  yet 
in  the  absence  of  malice  and  want  of  probable  oanae,  it 
affords  no  ground  of  action  by  the  third  party  saed  against 
him  who  was  the  mover  of  the  suit,'  The  case  put  is  an 
inatance  of  an  injury  resultiag  in  damage  to  personal  pro- 
perty, that  is,  in  a  pecuniary  losa ;  but  one  reanlt  of  such 
an  action  might  be  an  injury  to  the  person,  as  aa  arrest. 

69.  So  also  there  may  be  a  malicious  abuse  of  final  pro- 
Abnw  of  final    *'^8S,  and  Consequent  liability;  as,  whereon 

piooMt.  process  of  execution  on  a  judgment,  the 

debtor  has  been  arrested  and  kept  in  custody  for  a  greater 
amount  than  remaina  due  on  the  judgment,  and  he  can  prove 
that,  by  reason  of  the  arieat  and  detention  for  the  larger  sum, 
bis  imprisoniuenb  was   prolonged,  or  the  expense  of  his 

1  Stocklej   V,  Honiidffe,  8  0,  A  P.  I     8  Ram  Ooniar  0.  *.  Ohnnder  Outo, 
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diBofaarge  iaoreosed.  Theo  bis  remedf,  where  the  thing  bas 
been  done  in&dTSrtently  without  m&lice,  ia  to  apply  to  the 
Conrt  that  he  may  be  discharged,  and  tliat  Batisfaction  may 
be  entered  npon  payment  oE  the  balance  justly  dae.  Bat 
wbera  the  creditor  knew  the  eam  for  which  ezecntion  was 
Bned  oat,  to  be  ezcesBire,  and  hia  motive  was  to  oppress  or 
iDJare  his  debtor,  it  wonid  be  discreditable  to  the  law  if 
discharge  waa  the  only  redress,  although,  by  the  ezcesa,  the 
debtor  may  have  suffered  a  long  imprisonment,  and  have 
been  utterly  mined  in  his  circnniBtancee.'  Bnt  as  long  aa 
there  is  a  judgment  against  the  plaintiff,  thoogh  erroneoasly 
entered  for  a  larger  amount  than  due,  the  plaintiff  is  estop- 
ped thereby.* 

70.  By  way  of  damages  it  may  be  shown  that  the  plain- 
Dnmagsi   in    '''^'  ^7  reason  of  the  arrest,  waa  prevented 

■oeb  aoUan.  from  attending  to  his  business,  was  injared 

in  hia  credit,  and  waa  put  to  and  incurred  divers  costs  and 
expenses  for  hia  maintenance  during  the  detention,  and  in 
obtaining  his  discharge.^ 

71.  A  malicious  prosecntion,  or  to  pnt  the  criminal  law 
Malicious  FBo.     '"  force  maliciously  and  without  reasonable 

sMunon.  and  probable  cause,  is  wrongful,*    The  in- 

jury may  be  viewed  as  one  causing,  either  (1)  damage  to  a 
man's  repntation,  as  where  the  matter  whereof  he  is  ac- 
cased  is  scandalous;  or  (2)  damage  to  his  person,  as  where 
he  18  arrested  in  consequence,  or  put  in  danger  to  lose  his 
life,  limb,  or  liberty ;  or  (3)  damage  to  his  property,  where 
he  13  forced  to  expend  his  money  in  necessary  charges  to 

1  All   this  ii  per  Lord   Campbell,  I  0.  P. ;  Cbarcliill  «.  BilKen.  8  S.  i  B. 
C.  J.,  in  ObarohiU  t.  Biggen,  3  S.  ft   929. 
B..9S7.  4  Cbnro>iiltv.  SinFSn,SE.&  B.  937. 

a  HoBer  *.  Allan,  L.  B.  2  Exob.  14.     Cf.  Feual  Code,  i.  ill. 

S  JeniBg*  f .  Ftorenoe,  26  L.  J.  377 ' 
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acqnit  Umaelf  of  the  crime  of  which  he  is  accused,^  la 
Boma  oDe  or  other  of  these  reepects,  there  ninat  be  proof  of 
actual  damage.' 
73.  The  iojury  exists  only  where  malice  is  combined 
NatnM  of  Uia  ^'^^  Want  of  probable  caaae.  Malice  alona 
"■'""T-  ia  not  sufficient,  because  a  person  actuated 

by  the  plainest  malice  may,  nsTertheless,  hare  a  jnatifiabls 
reason  for  the  proaecation.^  From  the  most  express  malice, 
the  want  of  probable  canse  cannot  be  implied;  whatever 
the  feelings  oE  malice,  still  it  there  was  reasonable  and 
probable  canae  for  the  prosecntion,  the  acouaer  is  nob  lia- 
ble.* Bnt  from  the  want  of  probable  canae,  malice  may 
sometimes  be  inferred,  though  it  is  only  presamptive  evi- 
dence of  malice."  An  action  for  malicions  prosecntion  will 
lie  ^^ainet  a  corporation  aggregate,  as  a  railway  company, 
and  a  malicions  intention  may  be  presumed  so  oa  to  make 
them  liable  for  intentional  acts  of  misfeasance  by  their 
eervanta,  if  acting  within  the  acope  of  their  anthority.' 
7S.  Each  case  will  depend  much  npon  ita  particnlar  cir- 
Kridmae  ot  the  oamatanceB,  bnt,  generally,  the  facts  onght 
'°}'"j.  to   satisfy  any  reasonable  mind   that   the 

accnser  Iiod  do  ground  for  proceeding  bnt  bis  desire  to  in- 
jare  the  accosed.'  Beosonable  and  probable  canse  has  been 
ilefiued  as  an  honest  belief  in  the  guilt  of  the  accused  based 
npon  a  full  conviction,  founded  upon  reasonable  groands,  of 
the  existence  of  a  state  of  circumstances  which,  aaenming 
tbem  to  be  true,  would  reasonably  lead  any  ordinarily  pru- 

1  Ptr  Lord  Holt,  0.  J.,  in  Barile  *.  8  Mod.  H.  0.  ISl. 

Robert!,  1  Ld.  a»jm.  864.  fi  JohnitODe  *.  SnHon,  1  T.  B.  KM ; 

2  Braa  *.  Hoore,  6  Tkont.   167  i  S  Hitchall  •.  Jrakiiu,  B  B.  ft  Ad.  SM. 
Selw.  H.  P.  1«7I.  6  Edward*  «.   Uidlud  Kt,  Co.,  6 

I  Willini  •.  Tajlor,  6  Bing.  IM.         Q.  B.  D.  287. 
4  Tnnm  «.  Ambler,  10  Q.  B.  3G7 ;       7  WiUani  v.  Tftjlot, «  Bing.  186. 
HMD»e  Ummmb  *.  U.  Oom.  Xaiz., 
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dent  aad  oaofcious  mao,  placed  in  the  position  of  the  aconsed, 
to  tbe  conoIoaioQ  that  the  person  charged  was  probabljr 
gnilty  of  the  crime  impated.  There  must  he;  first,  an 
honest  belief  of  the  accuser  in  the  gailb  of  the  aoonsed ; 
Beoondly,  each  belief  mast  be  baaed  on  an  honest  conviction 
of  the  existence  of  circamatances  which  led  the  accaser  to 
that  conclnsion ;  thirdlj,  snoh  aeoondlf  meationed  belief 
niiist  be  based  npon  reasonable  grounds,  that  is,  each 
grounds  as  woald  lead  any  fairly  cautioua  man  iu  the  defend- 
ant's situation  so  to  believe;  fourthly,  the  cii-cutnBtances 
so  believed  and  relied  on  by  the  accaser  most  ba  such  as 
amoant  to  reasonable  ground  for  belief  in  the  guilt  of  the 
accnaed.'  Proof  of  an  acquittal  for  want  of  proeeontion  is 
not  even  primd  fade  evidence  of  malice  j  variona  reasons 
nay  have  necessitated  the  abandonment.'  Proof  of  the 
absence  of  belief  in  the  truth  of  the  chai-ge  by  tbe  party 
making  it,  is  almost  always  involved  in  the  proof  of 
malice.^  Any  statemeDts  or  declarations  made  by  the  ac- 
cuser, tending  to  show  that  he  waa  actoated  by  spite  and 
ill-will  in  inatitnting  the  prosecation,  are,  of  course,  evidence 
of  malice.'  If  hia  conduct  showa  that  the  accaser  believed 
that  the  party  proceeded  against  as  a  thief,  took  the  goods 
nnder  the  erroneous  notion  that  he  had  a  lien  npon  them,  or 
had  a  right  to  take  and  detain  them,  there  ia  then  evidence 
of  malice  and  of  want  of  probable  cause.^  So  also,  if  the 
aconaer'a  object  waa  to  enforce  pa3rment  of  a  debt,  or  resti- 
tntion  of  gooda  unlawfully  detaiued,  without  having  any 
reasonable  ground  for  preferring  a  criminal  charge.^    In  an 


1  Hieki  V.  FaolkneT,  6  Q.  B.  D.  167.  i  S17. 

S  Ibid.  I  Furoell  v.   Mwuunun,  9      6  EonUe;  r.  Simvni,  37  L  J.   lU 
Silt.,  861.  Sioh. 

S  Addiion.  StH  (Gth  ed.)  6  Brooki  *.  Warwick,  S  Btarfc  SM. 

i  UitiihsU  V.  Willitniu,  11  M.  &  W.  I 
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setion  for  mftlioioaa  proeeoation  the  burden  is  on  the  plain- 
tiff to  prove  the  want  of  probable  cause  tuid  the  exUteoce  of 
malice ;  in  one  for  false  imprlaonment  the  bnrdea  is  on  the 
defendant  to  prove  the  eziafcence  of  probable  cauae.  The 
reasoD  is  that  to  set  the  law  in  motion  hj  a  prosecution  is 
on  the  face  of  it  a  lawfnl  act;  bat  every  imprisonment  is  on 
the  face  of  it  an  invasion  of  aaother'a  right  of  liberty,  and 
needs  to  be  jostified^ 

74.  It  is  no  answer  that  the  acoiiBer  waa  bonnd  over, 
Aoonan  bound    by  reoognizance,  to  proseonbe  and  give  evi- 

o«r  to  proweut«.  i^ace,  if  that  waa  merely  the  reenlt  of  the 
prior  maliciona  proeeedinga  originated  by  him.^  And  where 
A.  ^ves  false  evidence  in  a  Conrt,  and  the  Jndge,  believing 
B'a  contrary  evidence  to  be  false,  commits  B  for  perjnry, 
and  binda  A  over  to  proaecatej  then  A,  it  has  been  held, 
will  be  liable,  as  he  may  be  said  to  have  caoaed  the  pro- 
secution, aince  be  oaght  not  to  have  gone  on  with  a  charge 
known  to  him  to  be  false,  nor  have  supported  it  by  hia  own 
evidence.^ 

75.  A  man  may  prefer  a  charge  either  on  the  fonndation 

o!  what  be  knows,  or  of  what  be  saasecta. 
kiM*ri«die  or  (o  Id  the  latter  case,  >t  la  enough  if  there  were 
''^^""'  circumstancea  sufficient  to  iodnce  enapicion 

on  the  mind  of  a  caatiooa  peraon.*  l*he  aoonaer  ia  not  liable 
though  from  a  defective  memory,  he  innocently  was  wrong 
as  to  hia  facts.  So,  he  may  act  on  the  reasonable  informa- 
tion of  others,  though  he  had  pereonally  no  knowledge  of 
the  facts,  if  in  all  the  circnmatauoes  hia  ao  acting  waa 
reaaonable.'    But  if  the  charge  was  wilfully  false,  or  hia 

1  Hieb  •.  FMiUner,  6  Q.  B.  D,  107'  !     S  Eltijohn  *.  lUokiiidei',  7  Jnr.  N.  S. 
The  ralfl  mi  sot  flDftUr  *o  wUled  taU   1S8S. 
k.  D.  low  ;  MO  Big.  L.  0. 196.  i  I>a«u  «.  Noake,  6  M.  fc  S.  83. 

t  DalKiU*.  KwU,  ll&d.&B.U2.   I     S  Eiaki*.  Faulkner.SQ.  B.  D.  167. 
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statemeots  antrne  to  his  knowledge  ab  the  time  he  made 
them,  or  of  snoh  a  nature  that,  haviog  the  means  of  inqoirj 
he  ongbt  not  to  have  founded  the  charge  on  them  withoot 
inquiry,  be  mil  be  liable;  and  it  will  not  be  for  him  to 
object  that,  on  the  facts  stated,  the  Magistrate  onght  not  to 
have  granted  the  warrant.^  The  neglect  to  use  a  r^ady  and 
obvious  mode  of  enqniry  is  an  element  in  determining  the 
qnestion  of  reasonable  and  probable  cauBe ;  thus  acting  on 
hearsay  evidence  when  the  original  scarce  of  information 
was  easily  acoeBsible,  may  be  but  is  not  necessarily  snch.* 

76.  But  if  a  man  fairly  states  the  facts  of  his  case  to  a 

Magistrate,  and  the  Magistrate  couceivea 
error   cJ    Ha(^     that  to  be  an  o&ence  which  is  not  au  offence 

bnt  only  matter  for  a  civil  action,  he  is  not 
responsible  for  the  erroneons  judgment  of  the  Magistrate, 
and  the  acts  consequent  upon  it.'  It  is  otherwise  if  with- 
out  probable  cause,  he  made  a  charge  of  an  offence,  though 
aotiug  under  the  advice  of  the  Magistrate.  So  the  having 
BOted  under  I^al  advice,  though  it  may  help  to  prove  good 
faith,  will  not  necessarily  be  any  protection ;  otherwise  a 
malicious  accuser  might  shelter  himself  behind  an  incom- 
petent or  partial  advocate  or  adviser.* 

77.  Where  A  has  taken  B'a  property,  but  it  is  obvious 
Llabnitr    from    tbat  he  did  so  under  a  notion  of  right,  there 

•T^to  "nrtanT'ot  '^  ^^  reasonable  or  probable  causa  to  charge 
*ot.  A  criminally.     B  may  not  say  that  he  waa 

justified  because  A  had  no  right  to  do  it,  no  matter  bow 
honest  his  intention.     If  that  is  big  opinion,  it  is  a  blunder 

1  Cohen  «.  Uorgui,  6  D.  A  B.  8  j  I «.  Emenoa,  L.  B.  6  Sxoli.  S41,  378, 
BUaev.  Smith,  1  D.  A  B.  lOG.  880;  an  aobOD  f□rpnwnrtnganmdjndi- 

S  Fcrrymu)  c.  Liiter,  L.  B.  4  H.  L.  oktion   in   Imnkraptoj  in  which    the 
521.  Court  iru  divided. 

3  Ldgh«.Webb,SE>p.lW;Johii«>al     i  Hewlett  v.  Grnohit;,  S  Taont.  288. 
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on  his  part,  and  cue  of  bhosfl  bloDders  for  which  a  mau  vho 
commitB  it,  shonld  be  panished,  as  it  ii  very  likely  thab  the 
person  charged  with  felooy  throngh  the  blander,  will,  bb 
long  aa  be  lives,  be  sometimes  asked  whether  he  had  not 
been  had  np  before  the  Uagiatrate  for  felony.^ 
78.  The  reasonableness  and  probability  of  the  groaod  for 
Oq  nhkt  the  pi'osooution  may  depend  npon  the  inqniry, 
probable  c&oM  whether  other  facts  which  furnished  an 
may  ilepend.  , 

answer  to  the  proseention  were  known  to 

the  accaaer  at  the  time  it  was  institnted.'  So,  the  reason- 
able caose  mnst  be  existing  in  the  mind  of  the  aoonser  at  the 
time  of  the  prosecntion,  and  not  have  come  to  his  know- 
ledge afterwards.^  The  qnestion  of  reasoDsble  and  probable 
canse  depends  in  all  cases,  not  npon  the  actual  existence, 
bnt  upon  the  reasonable  JxmAfide  belief  in  the  ezistence,  o£ 
snch  a  state  of  things  ae  wonld  amount  to  a  jnatification  oE 
the  coarse  parsned  in  making  the  aocnaation  complained  of. 
The  distinction  between  facts  to  establish  actual  gnilt  and 
those  required  to  establish  a  honA  fide  belief  in  guilt  should 
never  be  lost  sight  of.  Many  facts  admissible  to  prove  the 
latter,  would  be  wholly  inadmissible  to  prove  the  former.* 
A  fall  knowledge  of  the  facts,  bat  a  long  delay  to  act  npon 
them,  may  throw  doubt  upon  the  hond  fide  belief  of  the 
accnser  in  the  truth  of  the  charge.  Thongh  he  most  always 
have  had  anch  hanafi^  belief,  that  alone  will  not  excuse 
him,  for  if  he  formed  his  oonclnsion  rashly  and  incoDBider- 
ately,  he  is  not  warranted  in  acting  on  it.^  It  is  the  rnle 
that  evidence  of  the  general  bad  character  of  the  plaintiff  is 
not  admissible  in  defence   to  show  probable  canse;  but 

1  Ptr  BniDwell,  B.,  la  Hiuitl«*  «.  [  8  Deleiml  v.  HiefaUy,  t  BiuR.  N.  0. 
BitnKrti,  37  L.  J.  1»7  Bioh.  860  ;  1  Hilliard,  496. 

%  Turner  >.  Arabter,  10  Q  B.  363  ;  4  Hioki  v.  Rinlkner,  8  Q.  B.  D.  167. 
P.Dton  ».  WiUiMu,  a  Q.  B.  IB*.  |     6  1  Hilli»rd,49e. 
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evideoce  of  bis  previona  conviction  for  a  like  offence  ia.' 
But  if  the  plaintiff  was  a  notorious  associate  of  thieves,  proof 
of  that  ought  to  be  soma  jastificatioa  of  proseontion  for 
theft,  though  evidence  aa  to  general  bad  oharaoter  otherwiw 
vonid  be  irrelevant.  . 

79.     The  qnestion  of  reasonable  and  probable  csosa   n    \ 
ordinarily  said  to  be  a  mixed  proposition  of   I 
ft  qaeiUoD  of  taut    law  and  faot.     Whether  the  circam stances   ' 
"^  alleged  to  show  it  reasonable  and  probable, 

or  not,  are  trae  and  existed,  isamatter  of  fact;  bat  whether, 
sappoaing  tbem  to  be  trne,  they  amount  to  a  reasonable  and 
probable  caaae,  is  a  question  of  law.*  This  has  been  said  to 
be  trne  only  in  actions  for  malicious  prosecution  or  false  im- 
prisonment, where,  from  the  nature  of  the  case,  the  qaeation 
whether  there  was  reasonable  and  probable  cause  to  set  the 
law  in  motion  or  to  act  personally  on  it,  depends  on  the 
special  knowledge  of  the  Jndge.'  In  all  other  cases  it  ia 
certainly  a  mere  question  of  fact  for  the  jury;  and  here  ths 
right  view  seems  to  be  that  the  belief  of  the  aocnaer  in  the 
gailt  of  the  aoonsed ;  hta  belief  in  the  existence  of  the  facts 
on  which  he  acted,  and  the  reasonableness  of  such  last- 
mentioned  belief,  are  questions  of  fact  for  the  jury,  whosa 
findings  npon  them  become  so  many  facts  from  which  the 
Jndge  is  to  draw  the  inference,  and  determine  whether  the; 
do  or  do  not  amount  to  ressonabte  and  probable  cause. 
This  also  is  an  inference  of  fact,  not  of  law  as  is  sometimes 
erroneously  supposed ;  and  the  Judge  is  to  draw  it  from  all 
the  circnmstauces  of  the  case.*   Though  in  Indian  procedure 

1  Addiaoa,  KM  ;  1  Billiard,  532.        I  in  Sdotcb  !««. 

S  SattOD  t.  JohnatODe.  IT.  B.  515  j      •<  Thompvon  (.  Funr,  0  Q.  B.  D. 
Li>t«r  *.  FetrrniM,  L.  K.  4  S.  S.  B21,   3S3,  S8S. 

whara  thit  rule  IM  i«grettiid,  and  it  ii  4  Hicki  v.  Faulkner,  8  (^  B.  D.  I'l, 
nid  la  be  rightly  a  qnntion  of  faot,  u '  dtiiig  LUter  *.  Fenrman. 
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it  is  immaterial  wh&t  is  for  the  Jadge  and  what  for  the  jary, 
it  IB  eHBdutial  to  note  that  in  actioos  for  malioioaB  proseon* 
tioD,  the  bapden  of  proof  m  to  all  the  issaes  ariaiog  therein  ia 
upon  the  plaintiff;  that  it  is  not  enough  for  bim  to  prove 
himself  iDDooeat;  but  he  mast  make  out  a  primd facie  case 
against  the  defendant  aa  to  all  the  isanes  before  he  can 
call  npon  him  to  give  connter-evidenoe,  and  then,  if  upon 
the  balance  of  all  such  eridenoe,  the  matter  ia  left  in  doubt, 
the  plaintiff  haa  not  aatisfied  the  bardeo,  and  there  mnat  be 
a  verdict  for  the  defendant,'  The  qaeation  of  malice,  tmlike 
that  of  probable  cause,  is  wholly  one  of  fact  for  the  jury.' 

80.     It  is  immaterial  whether  the  party  alone  makes  the 

oharfiie,  or  whether  he  stirs  up  and  procures 
halaSkj   when  ,r       ,  i       -^       t        -.r  i       ■ 

ncting  thnragh  >  another  to  make  it.  in  either  case  he  is 
third  ixnoD.  [ji^y^  jjj  ^amagea.8    The  proourement  of  the 

violation  of  a  right  is  a  caase  of  action  in  all  inatances 
where  the  violation  is  ao  actionable  wrong,  as  in  violations 
of  a  right  to  property  or  to  personal  security;  he  who 
maliciously  procnres  the  wrong  ia  a  joint  wrongdoer,  and 
may  be  sued  either  alone  or  jointly  with  the  agent.*  When 
proceedings  have  been  commenced  by  an  agent,  without 
the  knowledge  of  the  principal,  the  reapousibility  of  the 
latter  begins  at  the  point  at  which  he  became  aware  of  the 
proceediogB ;  bat  the  question  as  to  him  ia,  not  whether 
the  proceedinga  were  instituted  malicioaBly  and  without 
reasonable  and  probable  cauae,  but  whether  in  continuing 
tbem  he  ao  acted.'' 

It  ia  not  necessary  where  the  action  ia  for  a  mali- 

1  Abnth*.  K.  E.  Br- Co.,  IIQ.B.I     4  Per  Erie,  J.,;a  Lamlai  «,  Oye,  3 
D.  440,  US.  E.  rtB.  232.    Baa  uta  |  2S. 

i  Bif .  L.  C.  Torti,  308.  6  Weitem  *.  Bmibui,  37  L,  J.  G7 

i  BiTilfi  •.  ltob«[t«,  1  Ld 'BsTiB,  377. 1  Eiah. 
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_  ,  ,  oiooH  complaint  to  ft  Maffiatrate,  to  abow 
tiff  in  an  ftotion  tttat  the  charge  was  taken  down  in  writing, 
niMt  *  ow,  ^^^  acted  upon  by  the  Magistrate  j  it  is 

enoDgh  that  it  was  mads  to  the  Magistrate  with  the  view 
of  inducing  him  to  entertain  it  as  a  charge  of  felony.^  It  is 
auffioient  to  maintain  an  action  for  a  malicions  prosecntion, 
if  some  only  of  tbe  charges  in  tbe  indictment,  were  mali- 
cious and  without  probable  canae.'  But  it  must  appear  that 
tbe  prosecution  is  determined,  for  otherwise  it  does  not 
follow  that  tbe  plaintiff  in  the  action  maj  not  be  convicted, 
and  tbe  prosecution  thereby  shown  to  be  jnst}'  but  tbe 
plaintiff  need  not  prove  an  acquittal,  for  a  proseontiou  may 
be  determined  in  varioos  ways.*  This  does  not  mean  that 
tbe  matter  must  have  proceeded  to  final  judgment ;  it  must 
be  enough  that  tbe  proceedings  are  not  pending,  and  that 
however  terminated,  tbeir  cesser  was  on  the  asBumption  of 
the  guiltlessness  of  the  accnsed.  If  tbere  has  been  a  final 
judgment  of  conviction,  still  unreversed  or  irreversible,  tbia 
must  be  fatal  to  a  subsequent  action  for  malicious  prosecu- 
tion;—not  on  any  ground  of  estoppel  inter  partes,  for 
teobnioally  there  is  none  sucb, — but  because,  apart  from 
obvious  public  policy,"  sucb  conviotion  negatives  alike  tbe 
injury  or  legal  wrong,  and  tbe  want  of  reasonable  and 
probable  canee.  To  have  accused  a  man  of  a  crime  of 
which  tbe  only  competent  tribunal  has  in  fact  declared  bim 
guilty,  cannot  well  be  a  legal  wrong ;  and  the  fact  of  each 
fionviolion  must  per  se  negative  tbe  allegation  which  the 
plaintiff  has  to  prove  of  the  want  of  reaeouable  and  pro- 
bable cause.  The  importance  of  the  policy  of  not  allowing 
final  decisions  to  be  indirectly  reversed  is  clear.     Hence  a 

1  Oluka  V.  Poatan,  6  C.  &  P.  433. 
3  Bead  «.  Tayloi,  4  Taunt.  616. 
B  FUker  (.  Srutowe,  1  Dons.  216. 
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CDnTietton  of  the  plaiotifi  by  a  Magistrate,  ho  long  aa  it  faas 
not  been  quaebed  on  appeal,  affords  a  oonclDsive  answer  to 
the  action ;'  and  it  ie  the  lame  though  the  conriotion  wu 
ander  a  Statute  which  (Ulowed  of  no  appeal.'  Bat  oa  tb» 
other  hand,  a  final  JQdgmeot  of  acqoittal  ia  no  bar  to  the 
defence  of  the  accnser  in  an  action  against  him,  for  it  ia 
eoougb  to  ahow  that  thongh  the  accased  was  innoeent, 
there  was  jnst  canse  at  the  time  to  charge  him.  If  the 
proceedings  have  not  gone  on  to  final  judgment,  they  mast 
yet  have  ceased,  or  the  action  will  be  as  prematare  as  to 
Bse  on  a  contract  before  a  breach.  But  the  oesser  need  not 
be  sQch  as  to  bar  all  future  proceedings.  As  the  matter 
then  stands  the  proseoation  is  at  an  end,  and  it  ia  open  to 
try  whether  it  was  groundless  and  malicions.  The  question 
18  not  whether  hereafter  on  new  materials  there  may  appear 
gronod  for  it,  but  whether  when  the  charge  was  mads 
there  were  good  ground  and  good  f«th  or  not.  It  is  not 
to  be  presumed  that  any  one  has  acted  illegally;  there 
must,  therefore,  be  some  evidence  of  want  of  probable 
c&nae,  before  tbe  defeudaiit  in  the  action  can  be  called 
upon  to  justify  bis  condnot.*  Bnt  want  of  probable  canse 
is,  in  effect,  a  negative,  and  alight  evidenoe  of  a  negative 
may  be  sufficient  to  call  upon  tbe  otber  party  to  prove  the 
affirmative.^ 
82.  Similarly  and  subject  to  the  aame  rales,  if  a  person, 
M»iiaioa«l7  maliciously  and  withont  probable  cause, 
•MaoKSMuch.  kuowingly  or  recklesaly,  and  without  due 
iaqniry,  swears  to  what  ia  false,  and  so  causes  a  search- 
warrant  to  ieane,  he  is  liable  to  an  action  for  damages  at  the 

1  UsUor  *.  B»d<lel8T,  2  Cr.  A  H.  678. 1  Purimi «.  BelUkonda,  S  Mid.  H.  0.  B. 
i  BMeba  V.  lUtthewi,  L.  B.  a  0.  P.    138. 
(Si-  «  Cott«n  *.  Jmmi,  t  B.  a  Ad,  IH. 
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■nifc  of  the  party  who  has  been  damnified  by  the  ezecntion  of 
the  warrttnt.^  There  may,  in  snch  a  oaae,  be  no  inrasion  of 
the  rights  of  the  person,  bat  the  damages  are  given  for  the 
trespaas  under  the  malicions  abase  of  process.  So  a  Con- 
stable having  a  search- warrant  may  be  liable  for  staying  in 
the  house  an  nnreasonable  time,  or  nsing  ueedleae  violence, 
or  taking  articles  not  specified,  or  not  connected  in  any  way 
with  the  stolen  property.' 

83.     There  is  a  great  difference  between,  maliciously  and 
ibli  loD     init    "'*!'*"''  probable  oaaae,  bringing  a  civil  ac- 
Mid_    proteeolion     tion,  and  the  similarly  putting  the  criminal 
^^^™*     *  law  in  motion  to  the  damage  of  another. 

From  the  former  the  only  liability  is  nhat  arises  from  being 
charged  with  costs,  or  from  any  special  provisiouB  regard- 
ing vexations  snits.  The  one  is  the  exercise  of  the  private 
right  of  action ;  the  other  is  an  abuse,  by  a  private  person, 
of  the  pablio  criminal  law.  This  action  also  differs  from 
one  for  false  imprisonment,  where  what  was  done  by  the 
defendant  is,  apon  the  stating  of  it,  manifestly  illegal ;  fant 
the  prosecution  is,  upon  the  stating  of  it,  manifestly  legal, 
and  the  wrong  consists  in  the  abuse.  Extra  costs  beyond 
the  ordinary  costs  in  a  suit  are  not  a  special  damage  that 
will  give  a  causa  of  action.'  But  an  action  will  lie  for  a 
groundless  and  malicions  petition  to  wind  up  a  solvent 
company,  as  it  necessarily  injures  its  credit  apart  from  any 
other  loes.*  No  action  lies  against  a  commanding  officer  for 
maliciously  and  withont  reasonable  and  probable  cause 
bringing  a  anbordinate  to  a  court  martial,  that  being  an  act 
of  discipline,  and  within  the  powers  incident  to  his  sitna- 

4  QdvU,  Ac.  Co.  *.  Bjn,  11 Q.  B.  D. 
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tion.'  Bat  he  m&y  he  liable  for  false  impriBOiimaiit  when  he 
exceeds  biB  authority  ia  impriaouiog  a  sabordinate.* 

81.  A  libel  conBiatB  in  the  malioions  poblioatioa  of  a 
LiBiLuidBLut-  ^'^se  and  defamatory  lUtement,  expressed 
DiBdeOiMd.  in  printing  or  writing,  or  by  signB,  pio- 

tnrea,  &o.,  tending  to  injare  the  repntation  of  another,  and 
thereby  axpoeing  gnch  person  to  pablio  hatred,  oontempt, 
or  ridionle.'  Where  the  statement  is  expressed  in  words 
only,  it  is  oral  slander,  bnt  may  not  always  be  actionable. 
For  libel  a  person  may  ^ao  be  liable  criminally,  bat  the 
ciril  and  oriminal  liability  do  not  always  ooinoide.  The 
civil  remedy  is  a  salt  for  damages ;  and  now  in  India  it  is 
ezprewly  enacted  that  the  pablioation  of  what  is  pnniabable 
nnder  Chapter  21  of  the  Penal  Code  may  be  restrained  by 
injunction  thoagh  there  is  no  damage  thereby  to  property.* 
By  the  Penal  Code,  a  person  may  also  be  liable  crimiDally 
for  oral  slander.  Chapter  21  of  the  Penal  Code  on  defama- 
tion shoald  be  consnlted ;  but  where  the  same  wrong  is  both 
a  crime  and  a  tort,  its  two  aspects  are  not  therefore  identi- 
cal; its  definition  aa  a  crime  and  as  a  tort  may  differ; 
nh&t  is  a  defence  to  the  tort  (as  in  libel  the  trath]  may  not 
be  BO  in  the  crime ;  and  the  object  and  resnlt  of  a  prosecu- 
tion and  of  an  action  are  different. 

85.     There  must  be  a  publication,  and  it  mnst  be  mali- 
cious and  not  pririleged,   and  the  matter 
ronst  be  both  false  and  defamatory.     With 
the  exception  of  some  kinds  of  oral  slander,  as  soon  as  the 


1  Act  I  of  1877.  ■-  U,  iU.  (al  ;  tb* 
EoilUi  role  U,  or  perhap*  nthar  nied 
to  be,  qoiU  otborwiM ;  IM  PrndeutUl 
A.  Co.  *.  Koott,  L.  B.  10  Ch.  14S,  aod 

other   DIM*   MJlected   in   OoUett   on 
Bpeoifio  Belief,  US. 


1  Sattan«Ja)iiifUnie.IBra.P.0. 7B' 

3  SwinLoa  *.  HoUof,  oited  1  Tauot. 
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injory  is  iHimplete  damaf^e  is  implied,  and  actual  damafre 
need  not  be  Bhown.  One  may  be  liable  orimlnally,  bnt  not  ib 
seems,  oivillf^  for  Hbelliag  a  dead  person  ;  bnt  actual  dam- 
age to  tbe  sarriTiog  relativea  from  the  libel  would  be  a 
groncd  for  civil  liability.* 

86.  If  aman  vrites  a  libel  and  pnts  it  into  bis  desk,  tbia 
is  no  publication  of  it.  Bnt  tbe  moment  be 
delirera  a  libel  from  bie  hands,  and  ceases  to 
have  control  over  it,  the  attering  or  publishing  of  the  libel 
is  complete.  There  need  not  be  an  actnttl  manifeatation  oE 
its  contents,  bnt  a  delivery  is  snHicient.*  Bnt  if  the  libeU 
loDB  matter  is  contaioed  in  a  private  letter  to  the  plaintiff, 
and  delivered  to  him  only,  it  is  no  publication,  though  the 
writer  may  be  liable  criminally;'  bnt  it  is  otherwise,  if 
defendant  knew  that  it  was  the  babit  of  plaintiff's  clerk  to 
open  his  letters  in  his  absence,  and  ia  point  of  fact  tbe  clerk 
does  open  tbe  letter.*  To  send  ench  a  letter  to  a  man's  wife 
ia  a  pablication ;"  so  to  send  it  by  post  or  otherwise  to  a 
third  party  ;*  or  by  telegram  to  the  person  himself;'  so  if  a 
copy  of  the  libel  is  delivered  to  the  agent  o!  tbe  plaintiff 
aent  to  buy  it.^  The  aale  of  each  copy  of  a  priuted  libel  is 
a  separate  poblication."  Uulesa  there  are  oircamstaQcee  to 
rebut  tbe  presamption,  it  seems  that  proof  that  the  libel 
produced  is  in  the  defendant'a  hand-writiug,  will  be  pre- 
sumptive evidence  of  publication.^^  So,  the  publication  may 
be  the  act  of  the  defendant's  agent,  and   render  bim  linble 


1  Bex  *.  Topbam,  4  T.  B.  12?  ; 
Feiial  Code,  ■.  408,  EipL  1. 

3  Bai  «.  Bncdett,  4  B.  i;  Aid.  IBS, 
IW,  1«0. 

3  WenmaD  *.  Aih,  IS  O,  B.  B36t 
Phillipta.  JuiHd,  S  bp.  (134 :  Bclwyo'i 
N.  P.106B. 

4  Dalunui  v.  Thsranot,  9  Stark.  61. 
G  Wauman  *.  Aab,  18  0.  B.  8M. 


6  Warren  *.  Warren,  1  0.  U.  4:  B. 
SO. 

7  WllUanuoii  •.  Treir,  L.  B.  9  C.  F. 
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jl  within  tbe  scope  of  the  agent's  anthoritf ,  m  whers  a 
sfaopman  Bells  in  the  shop  a  book  pablished  by  his  matter  a 
book-seller.^  A  ffeneral  request  to  write  a  libel  renders  a 
man  liable,  and  he  must  take  hia  ohauoe  oE  what  appears.' 
So  a  request  to  another  (not  beiuf;  the  mere  expression  of  a 
wish)  to  publish  defamatory  matter,  followed  hj  a  pnblioa- 
tioQ  of  the  substauoe  of  the  matter  commnuioated  for  the 
purpose,  will  induce  liability.' 

87.  Farther,  the  publication  must  be  malicious  and  not 
privileged.  Generally  malice  in  Inw  will  be 
snfGoient,  but  BOmetimes  malice  in  fact,  or 
express  malice,  must  be  shown.*  IE  the  matter  is  false  and 
defamatory,  tbe  law  infers  malice,  unless  the  circumstaocea 
attending  the  publication  rebut  that  inference;  then  the 
occasion  is  said  to  repel  the  presumption,  and  tbe  statement 
to  be  privileged  ;  but  this  qualified  defence  may  be  rebntted 
ill  tarn,  by  proof  of  malice  in  fact,  or  express  malice."  Other- 
wise, a  inalioions  intention  is  not  essential  to  a  libel,  for 
malice  iu  law  uieaos  a  wrongful  act  done  iutentionally  with- 
out j  ust  cause  or  excuse.  If  oue  slanders  a  man,  tlioagh  he 
does  not  know  him,  nor  intend  to  iujure  him,  the  injury  is 
none  the  less,  and  there  is  do  legal  excuse  for  the  slander.* 
Where  A.  wrote  a  privileged  letter  to  W,  but  by  mistake 
sent  it  to  B,  A's  negligence  did  not  take  away  the  privilege 
in  the  absence  of  express  malice  on  his  part.'  Evidence  oE 
other  libels,  showing  a  practice  of  libelling  the  plaintiff,  is 
admissible  to  pi'ove  actual  malice.'    So  needlessly  Bending 


1  B«t  «.  AlmoD,  fi  Rar.  S6BS. 
S  ItM.  *.  Ooopor,  a  Q.  B.  GM. 
a  Fukei  •.  fiauott,  L.  U.  4  Eloli. 

4  C(nh«*a  v.  Bioliiirda,  3  0.  B.  M6  ; 
•ea  u>l«  S  V8  for  x  definition  of  mnlice. 

5  Cooke  ■.  Wilde,  B  B.  A  B.  2S6  g  2 


bIw.  N.  p.  lDfi4. 


r.  Pnwwr,  i  B.  k  I 
V.  A>h,  18  O.  B.  Ba& 
I.  DMhwood,  11  Q.  1 


7  Tomi 
D.  4S. 

8  S  8elw.  N.   P.  loss  j  Bunt  t. 
Long,  8  B.  L.  C.  ill. 


I  Ai(H)i^lC 


M  UBML  AKD  BUKDXB. 

by  telegram  what;  might  have  been  priTileged  if  seni  by 
letter,  may  be  evidence  oE  malice.^  But,  in  the  absence  of 
.^^^^  _  ^  actnal  malice,  if  a  man,  in  good  faith,  and 
i-  believing  (nfaether  reasonably  or  otherwise) 
the  matter  to  be  true,  makes  a  commnmca- 
tion  in  the  diaoharge  of  some  public  or  private  dnty,  whether 
legal,  mora]  or  sooiii],  or  in  the  condaot  of  his  own  affairs, 
and  with  a  fair  and  reasonable  hope  of  protecting  his  own 
interest  in  a  matter  where  it  is  concerned,  snch  commnnica- 
tioD,  if  made  to  a  person  having  a  oorrespooding  dnty  or 
interest,  is  privileged,  thongh  it  contains  criminatory  matter 
which,  otherwise,  would  be  slsoderons  and  actionable.*  If 
the  occasion  ia  such  as  repels  the  presumption  of  malice,  the 
aommuoioation  is  privileged,  and  the  plaintiff  must  then,  if 
he  can,  give  evidence  of  malice  in  tact ;'  bat  the  libel  itself 
may  be  looked  at  for  this  pnrpose.*  A  plea  of  privileged 
oommanication  must  allege  that  the  defendant  made  the 
oommnnication  on  a  lawfnl  occasion,  believing  it  to  be  troe, 
or  thongh  without  snch  belief,  on  a  proper  occasion  from 
no  indirect  or  wrong  motive,  and  so  without  malice,  or  at 
least  honijide.'  Bat  it  is  not  for  the  defendant  (the  occa- 
sion being  lawful)  to  prove  that  he  was  acting  from  a  sense 
of  dnty,  but  for  the  plaintiff  to  show  the  contrary.*  Where 
a  person  is  so  situated  that  it  becomes  right  in  the  interests 
of  society  that  he  shonid  tell  to  a  third  person  certain  facts ; 
then  if  he,  honijide  and  without  malice,  does  tell  tbem,  it  is 
privileged  communication.  It  is  not  necessary  in  al]  oases 
that  the  information  shonid  be  given  in  answer  to  an  inquiry. 

1  WUltuaion  t.  Pner,  L.  B.  0  0.  P.  S  Tnlor  «.  BnUni,  IS  Q.  B.  S31- 

S98.  4  2  8>1w.  N.P.ia54iS^*.MsiiIa, 

1  HuTtKD  >.  Bmb,  B  B.  A  B.  S«B  ;  L.  B.  4  Ex.  SSa. 

Whhelr  «.  Adkiu,  10  Jar.  N.  8.  470  t  E  Btnith  c.  Thomu,  S  Bins.  N.  O. 

I^nahten  «.  BiihoiL  8.  A  U.  L-  B.  4  Kit;  CUrk  *.  NolTDeoi.SQ.  B.  D.M4. 

P.  O-  4051  OUrk  •.  Itoljaeni,  S  Q.  B.  6  CUrk  *.  Xoljneni,  S  (£  B.  D.  SU. 
D.  149  i  HamoD  «.  T4Ue,  4  ApFL  Cu.  361. 
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Where  ft  oommanication  rektaa  to  two  persons,  and  is  made 
as  to  one  under  oircumetances  Bach  as  to  make  it  privileged 
as  to  bim,  it  ia  privileged  also  aa  to  the  other.^  The  question 
of  bona  fides  is  one  o£  fact ;  that  as  to  the  lawfnlaeaa  of  the 
occasion  one  of  law.' 

88.     There  are  various  occasions  on  which  snch  privilege 
SMemaui  nude     exista ;  and     in     some     of    the     following 
ionldMUM.  inatances  it  will  be  seen  that  the  defence 

of  privilege  prevails  even  thongh  there  be  aotnal  malice, 
the  occasion  of  the  statement  being  allowed  on  groands 
of  public  policy  to  operate  as  an  absolnte  bar  to  a  sait.' 
Thns,  what  ia  sworn  to  hj  a  witness  or  party,  in  the  coarse 
of  a  judicial  proceeding  before  a  Conrt  of  competent  jnris- 
diotion,  ia  not  actionable,  thongh  it  is  false,  scandalons,  and 
uialicioas,  provided  it  is  not  wholly  irrelevant;  sad  this 
tboagh  the  statements  affect  some  third  person  who  was  not 
present,  and  had  no  opportunity  of  vindicating  himaetf  on 
the  occasion,  'llie  pertinence  of  tbe  matter  is  a  protec- 
tion, and  the  proper  remedy  is  a  proseontioo  for  perjnry/ 
Statements  made  to  or  received  by  a  select  committee  of 
Parliament,  or  a  Military  Conrt  of  inqoiry  are  similarly 
privileged,  when  referring  to  the  snbjeot  of  inquiry.'  Bat 
if  the  Court  has  no  jariadiction  in  the  matter,  and  no  right 
to  entertain  the  proceeding,  and  the  charge  is  recklessly  and 
Oommeota  of  malicioasly  made,  it  is  not  privileged.'  So, 
*'''"'^''°*  where   commeuta  are  made   orally   in  the 


1  DsTin  •.  SnMd,  L.  B.  6  Q.  B.  eoe ; 
Wdter  •.  Loch,  7  0.  B.  D.  619. 
i  OoiIiMd  «.  Biohards  a  O.  B.  G84. 
S  See  SterUeoD  Libel,  (Scded.)  5t, 

4  EendanoD  «.  Braoieheiid,  4  H.  & 
N.  e7&;  !S  U  J.  SflO  Zxoli.i  Berii  «. 
Bmith,    18    0.   B.    126;   Se>mu   «. 


Nethenlift,  1  0.  P.  D.  MO ;  t  C.  P.  D. 
fiS;  Ooffinc.  DonufllT,  <Q.  B.  D.  107. 

6  Dawkini  >.  Rokebf  •  L.  B.  8  Q.  B. 
2S6,  Kod  7  H.  L.  7M ,  GoSn  «.  DoDDvUf, 
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oondaot  of  a  cause,  ai  b;  a  oonosel,  or  a  party  eondnotio^ 
lija  own  caie,  tbey  ar«  privileged ;  oonsiderabla  latitade  ia 
ueoesBarily  allowed,  and  it  ia  pertinent  to  the  oaoae  for  conn- 
ael  to  comment  freely,  and  indnlge  even  in  any  oalumniona 
impotationa  which  the  faota  before  the  Goart,  whether  tnis 
or  false,  may  appear  to  warrant.  The  mere  atrength  of  the 
ezpreasioDB  ie  not  to  be  too  nicely  objected  to,  and  thoagh 
connael  ongbt  not  to  avail  tbemaeWea  of  their  aitnation  mali- 
ciously to  atter  woids  unjiiBtiSKble  and  irrelevant,  yet  they 
are  not  aotionable.^  So,  jndicial  officers  are  not  reeponaible 
for  slanderona  worda,  though  false  and  malicious,  if  at  least 
they  are  material,  and  relevant  to  a  oauae  or  matter  in  iseue 
before  them,  and  within  their  jurisdiction;*  and  it  baa 
been  held  that  no  action  will  lie  against  a  County  Court 
Judge,  for  words  spoken  whilst  sittiug  as  a  Judge  thoagh  it 
is  alleged  that  the  worda  were  irrelevant  and  spoken  falsely 
and  malioiouBly  and  without  juatifiable  cause.'  The  words 
must  have  been  spoken  in  oj^iee,  that  ia,  iu  the  character  in 
which  the  speaker  appeared  in  the  case,  aa  witiiesa,  advo- 
cate, or  judge.  They  need  uot  have  been  lelevaut  iu  the 
sense  of  bearing  upon  the  iasaea  iu  the  case,  if  spoken  in 
reference  lo  the  inquiry,  and  forming  part  of  it.  If  a 
witness  ia  required  to  answer  a  queation,  thoagh  in  fact 
irrelevant  and  improper,  he  may  answer  it  fully  and  will 
be  protected.  It  is  sound  public  policy  not  to  allow  these 
persons  to  be  harassed  by  snita ;  witnesses  can  be  tried  for 
perjury ;  advocates  disciplined  by  the  Court ;  and  Jndgea 
dealt  with  by  the  executive.*    It  aeema  that  the  commnni- 


1  Hoagioii  V.  SeuleU,  1  B.  ft  Aid, 
3«l)  Me  1  Billiurd,  381 1  MnuUr  «. 
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3  Lawii  ¥.  Lety,  laprm ;  Thomu  «. 
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cniions  of  Militftry  and  Navftl  Officers  are  &1ao  absolntely 
pririleged,  so  that  do  action  will  lie  by  a  subordinate  against 
fais  BDperior  officer.^ 

89.  So,  petitions  aod  memorials  prepared  bond  fide,  eud 

.     ,      forwarded  to  the  proper  anthorities,  com- 
PetatioDi,  Icta  1  .        VI-        «. 

oBdtl      antboii-     plainmg  oi  toe  condoct  of  pnDUO  officers, 

and  contnining  statements  and  allegations 

honestly  believed  to  be  trae,  are  privileged,  if  not  made 

on  frivolons  gronnds,  or  recklessly  without  regard  to  the 

trnth.*    So,  iE  a  person,  in  good  faith,  for  the  purpose  of 

obtaining  redress,  addresses  himself  to  a  pnblio  officer,  whom 

he  reaaonably  conceives  to  have  power  to  assist  bim,  he  is 

protected,  though  he  was  mistaken  as  to  the  extent  of  the 

jnn'sdiotion  of  the  officer;  but  not  if  the  officer  was  obviously 

incompetent  to  notice  such  a  matter.'    It  woald  seem  that 

defamatory  statomenta  made  in  good  faith  before  a  caste 

meeting  at  an  inquiry  into  a  caste  matter,  would  be  privilege 

ed.* 

90.  So,  one  pnblio  officer  may  address  to  another  a  atate- 
_  ,        ment  of  facts  pertinent  to  a  matter  which  it 

Report*  b#-  '^    . 

twaau  pnblio  ofi-  18  bis  daty  to  luveatifiate,  and  which  bO' 
""■  believes  to  be  tme.     Bat  if  he  iotruduces 

irrelevant  calumny,  and  strictures  npou  the  motives  and 
conduct  of  others  which  the  facta  stated  do  not  warrant,  be 
will  exceed  hia  privilege.'  Statements  made  by  one  official 
regarding  the  conduct  of  another  official  to  the  superior 
authority  are  privileged,  if  made  honestly  in  belief  of  their 


1  DawUD*  «.  Pialet,  L.  tt.  G  (}.  B  i  S  Ibid.  Wenmni  ■  Aib,  ISC.  B.  US. 
H  i  hat  qj.  Ooolcbani,  C.  J.  du*.  4  ttai  >   H>rt,  I  W.  Bl.  S8e  i  uid 

a  HunOD  ■.  Bnab,  G  S.  ft  B.  SMi  MSaereral  AmsrioKn  oun  totbuefTrot 
and  rnr  ATKericoo  earn.  He  Big.  L.  0.  in  1  HUliard,  37-1—6,  uid  Bi?.  L.  0. 163. 
ou  Torti,  170.  I     BUooka«.Wi1ds,&KttB.  Site. 
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trotb,  ftnd  it  is  for  the  plaintifE  to  prove  that  they  were  not 
so  made.^ 

91.  So,  Dear  relatiouship  will  jnatiFy  a  con  fide  ntinl  com- 
Prirfi      bv  mnnioafcion,  provided  the  party  really  believ- 

■  on  of  lektioD-    ed  in  tbe  trcth  of  the  statements  wliicli 
he  made,  though  snoh  statements  were,  in 
fact,  erroneons.     A  similar  oo  in  muni  cation  honestly  made 
between  friends,  purely  to  prevent  an  tojnry, 
"~^  '''■     and   not  for  the  purpose  of  slandering,  is 

privileged.  But  this  will  not  justify  the  writing  of  mere 
idle  gossip,  carelessly  and  without  inquiry  j  the  private 
duty  to  disclose  the  trutli,  and  so  protect  a  friend,  is 
conn terbala need  by  the  moral  duty  not  recklessly  to  take 
away  another's  character.  There  should  be  some  dnty, 
social,  moral  or  legal,  inducing  to  the  communication.'  If 
it  be  proved  that  out  of  anger  or  for  some  other  wrong 
motive,  the  defendant  has  stated  as  true  that  which  he  does 
not  know  to  be  true,  and  he  has  stated  it  whether  it  be  true 
or  not  recklessly,  by  reason  of  his  anger  or  other  motivd,  it 
may  be  inferred  that  he  used  the  occasion,  not  for  the  reason 
which  justifies  it,  but  for  the  gratification  of  his  anger  or 
other  indirect  motive.^ 

92.  So,  if  a  person  has  a  pecuniary  interest  in  the  enbject- 
FriTilegeb;rsa-     matter  to  which  iiis  commnnication  relates, 

•DO  of  inMreiti.  ^nd  makes  it  to  protect  his  own  interest,  in 
the  full  belief  that  it  is  true,  and  without  any  malicious 
motive,  it  is  privileged.*  But  bere  also  the  belief  is  not  an 
honest  belief,  if  it  is  formed  in  a  reckless  and  inconsiderate 

1  Hkrt  •.  OampMili,  L.  B.  4  P.  0.  i  Dieke*on  «.  Hflluvd,  L.  B.  9  Kub.  79. 
468.  B  Olark  c.  HolTneoi,  S  Q.  B.  D.  UT. 

a  Hantlay*.  W«rd,6Jar.  N.  S.  18;  4  irDoanll  *.  Claridn,  1  Ounn, 
HanwD  «.  Bub,  If  B.  ft  B.  84l(  £66  ;  Hamon  *.  IVUe,  4  App.  Om.  »!■ 
WhiUlv;  •.  Adam*,  10  int.  N.  8.  470 ;  I 
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DUtDDer;  aa  where  the  meaas  of  inquiry  are  available,  bnt 
are  neglected.  There  is  a  wide  diBtinction  between  a  reck- 
less assertion  of  assumed  facts,  and  honest  commnnicatioDS 
made,  with  a  view  to  inqniry  and  information,  by  a  party 
interested  in  knowing  the  trnth.'  Tbas  the  Directors  of  a 
Company  are  privileged  in  commonioating  to  the  share- 
holders remarks  made  by  anditors  on  the  manager,  and 
express  malice  must  be  shown.* 

93.     Any  thing  written  or  eaid  by  a  master  when  he 

,  ^^  gives  the  character  of  a  servant,  is  privi- 

•arr&ut*    when     leged,  if  given  with  honesty  of  pnrpDse  in 

prinleged.  .  ■  •        v  .       ■    .  .    i 

answer  to  enqairies  by  a  party  interested  j 

and  this,  thongh  the  statement  may  be  made  in  the  presence 
of  a  stranger,  and  may  be  nntrne  in  fact.'  So,  when  he 
thinks  another  is  going  to  engage  his  servant  whom  he 
believes  to  be  an  improper  person,  he  may  take  steps  to 
oommnnicate  the  facts.  But  where  he  thns  volunteers  to 
give  the  character,  stronger  evidence  of  good  faith  and 
absence  of  malice  will  be  required  than  where  he  gave  it 
upon  inqairy.'  A  commnuioatioD,  otherwise  actionable,  may 
be  privileged  when  directly  invited  by  the  plaiutifE ;  as  where 
A  had  dismissed  fi  and  given  him  a  bad  character ;  and  then 
C,  B's  brother-in-law,  repeatedly  asked  A  what  he  had 
said,  and  A  wrote  his  reasons  to  C,  and  B  then  sned  on  the 
letter,  it  was  held  to  be  privileged  as  having  been  invited.' 
So,  a  master  should  honestly  oommnnioate  any  credible 
facta  as  to  miecondnct  of  a  servant  after  he  left  his  situation, 
or  where  he  has  afterwards  discovered  that  the  good  char- 


_    _ii  Tort«,  189. 
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aoter  lie  before  gave  was  aodeBerTed.^  The  terms,  laugHRge, 
and  occuioa  of  the  cominaiiioation,  must  be  looked  to  in 
order  to  determioe  whether,  though  it  was  Dntrce,  the 
master  acted  honeBtl;  and  without  malioe ;  and  the  barden 
of  proof  is  Dot  upon  the  master  to  prove  the  trntb  of  the 
aspersions,  or  the  absence  of  malice,  bnt  npon  the  servant 
to  show  them  false  and  malioions,'  A  Bervaat  cannot  bring 
an  action  agiunst  his  roaster  for  not  giving  him  a  char- 
acter.* 

94.  So,  where  a  third  person  has  good  reason  to  believe 

,  .       that  a  Berrant  has  been  Roilty  oE  miscou- 
Tuiti  or  idTiM      ,         ,  ,..„■,. 

itiTin    in     good     dnot,  he  may  be  jastineo  in  oommnnicating 

this   to  his   master,*   And,  generally,  any 

thing  written  or  spoken  in  good  faith  by  way  of  moral 

advice  is  privileged;    as,   if  a  man   writes   to  a  father, 

advising  him  to  have  better  regard  to  bis  children,  and 

nsing  scandaloas  words,  it  is  only  reformatory,  and  shall 

not  be  intended  to  be  a  libel.'   Bat  it  would  be  if  pablished 

in  a  newspaper,  for  there  ia  no  pretenoe  or  occasion  for  saoh 

ft  mode  of  commnnication.^    For  a  like  reason  it  has  been 

decided,  that  to  tell,  in  a  newspaper,  a  story  of  an  individual 

caloalated  to  render  him  Indiorons,  is  libellous,  thongh  be 

may  have  told  the  story  of  himself  before  its  pnblication  in 

print.' 

95.  In  all  the  preceding  cases  a  person  may  be  liable 
^^  for  comments   in  excess  of   his  privilege; 

moaw   of   priii-    B8,  where  the  terms  used  were  virulent  and 
"^  abusive,   or    stronger    than    the    oocaaion 

1  Child*.  Aflsok.  9  B.  iO.  40S ;  i  M.  P.  iaS7. 
Ommar  •.  Blade,  IB  Q.  B.  BOL  4  Amkan  •-  Dunm,  7  Jar.  N.  B.  V. 

3  BoMn  •.  CliHoD,  S  B.  &  P.  SH  i       B  pMoook  «.  B>7dell,  3  Browal.  Ifil. 
Webb  •.  But.,  6  Xi.  D   IIS.  6  Bu.  Ab.  LibaL  A.  1. 
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jastified.'  To  protect  hia  ottd  interest;,  a  man  may  ns« 
laDg^bge  that  ia  ralevant  thongli  painful  to  another,  but  he 
most  not  indal^e  ia  needleaa  comtneDts  about  motives.'  IE 
A  differs  from  B  on  a  basiaeaa  matter,  A  is  not  justified  iu 
writing  to  B'e  clerk  that  B  is  making  mean  and  disIumeBt 
attempta  to  defraad  him.^ 
96.  A  Bubatantial,  fair,  and  correct  report  of  the  pro- 
Reporti  of  jndi-  coedings  in  any  Court  of  Justice  ia  privi- 
aai  pioe«adiDgi.  leged,*  except  where  the  mattera  given  in 
evidencs  are  of  a  grosaly  soaodaloaB,  blaephemons,  or 
immoral  tendency;  for  it  is  no  advantage  to  the  public,  or 
public  jnatice,  that  such  matter  shonld  be  detailed.'  An 
incorrect  report  of  proceediaga  in  Court,  if  attended  with 
special  damage,  will  be  actionable.^  Further,  the  report 
must  not  be  one-aided,  or  false,  or  highly  coloured ;  and  if 
defamatory  oommento,  allegations,  and  opiaioDS  of  the 
reporter  are  mixed  np  with  it,  the  privilege  ra  lost.^  Even 
a  fair  report  ia  not  privileged  absolutely,  but  the  privilege 
must  be  used  hand  fide  and  without  malice;  and  where  one 
not  an  ordinary  reporter,  acting  from  malice,  sends  a  report 
to  a  paper,  he  is  liable  for  libel  though  the  report  was  a 
correct  one.^  In  theory  at  least,  by  the  English  law,  a 
report  of  preliminary  inquiries,  as  before  Magistrates,  is 
not  privileged  when  the  accnaed  is  committed  or  held  to 
bail,  and  certidnly  not  when  such  preliminary  inquiry  is 
carried  on  in  private,  as  a  Magistrate  may  lawfully  do ;  but 
only  when  he  lb  disobarged,' or  the  proceediugs  otherwise 

1  Frier  *.  Einnanle;,  10  Jar.  N.  S.  G  lUIaahy  *.  Slop«r,  t  Bide   V  C. 
441.  371. 

2  Cooks  *.  Wilda,  5  E.  1  B.  S28.  7  Siilea  v.Hokes,  rEa>t.,492,-  Lenit 

3  Taion  V.  Eniiii,  1!  Ad.  £E.  733.  t.  ClrmBiit,  S  B.  ji  Aid.  710. 

4  Uoan  V.  Silrftrloak,   9  C.  B.  30 ;  8  f^tevSDB  t.  ijampion,  6  Ki.  D.  53. 
Ry&lm  e.  Leader,  L,  H    1  Eioh.  29fl  0  Dnnma   r.   Th<vnitj>t,    3   I),  it   C. 
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terminated  in  his  fa.Toar.'  The  Penal  Code,  inclndee  snch 
inqniries  when  in  pablio,  bb  privileged,  and,  in  praotLoe,  it 
is  the  Bame  in  England,'  Bat  a  report  of  a  sUnderons  com- 
plaint pnblioly  heard  by  a  Magistrate  withoot  jnFJadictioD 
in  the  matter,  or  of  an  applioatioD  made  to  him  extra- 
indicially,  aa  for  advice,  is  not  privileged.'  The  test  of 
jarisdiotion  or  otherwise  is  the  nature  of  the  complaint;  it 
iB  enough  if  he  had  joriadiction  sapposing  the  facts  alleged 
to  be  made  oat,  though  in  result  they  were  not.* 

97.  This  privilege  is  not  extended  to  the  reports  of  pro- 
B«porta  of  pob-  coedings  of  pablio  meetiogs  or  of  others 
lit  iDeetiDgi-  than  judicial   officers.     At  such   meetings 

things  may  be  said  very  relevaut  to  the  subjeot  in  band, 
but  very  calumnious;  it  would  be  bard  that  the  calumny 
should  be  published,  aud  the  party  be  anable  to  put  the 
publisher  to  the  proof  of  it.*  It  will  be  a  libel  to  publish  a 
paper  read  at  such  a  meetiug,  which  it  woald  be  no  libel  to 
pablish  if  it  bad  been  read  in  a  Coart  of  Justice.'  So, 
papers  printed  for  the  use  of  members  of  Parliament,  or  of 
one  of  our  Indian  Councils,  would  be  privileged  ;  but  must 
not  be  circulated  among  others  not  members.  So,  what 
sach  a  member  says  in  his  place  in  Council  is  privileged, 
but  he  must  not  print  and  pablish  his  speech  if  libellous.^ 
This  is  probably  still  the  law  as  to  a  single  speech,  for, 
apart  from  express  law,  the  absolute  exemption  which  is 
allowed  to  the  statements  made  in  judicial  proceedings  evea 
when  wilfully  false  and  maliotous,  is  not  extended  to  the 
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pablication  of  statements  made  oa  these  occasionH.  Bat  it 
is  the  privilege  ol  every  subject  of  the  realm  to  disciuB 
matters  of  public  interest  honestly  and  without  actnal 
mRlice;  and  a  faithful  and  full  report  of  a  debate  in  Parlia- 
ment may,  to  this  extent,  be  privilegedj  aa  also  a  fair  and 
reasouable  comment  on  the  facta  disclosed ;'  and  so  also  a 
fair  criticism  on  a  matter  of  public  and  national  import- 
ance ;  and  it  is  for  the  Conrt,  as  a  matter  of  law,  to  decide 
whether  the  occasion  is  snch  as  to  carry  the  privilege  in  the 
absence  of  evidence  of  actual  malice.'  The  public  position 
of  the  person  criticised,  and  the  subject-matter  dealt  with, 
must  be  of  general  interest  to  the  whole  country;  if  the 
position  or  matter  be  only  of  a  limited  local  kind,  or  the 
meetiog  not  necessarily  or  properly  a  public  one,  there  ia 
no  privilege.^ 

98.     A  fair  eritioism  of  a  book,  a  work  of  art,  or  public 
CniiqaM  when    performance,  is  privileged.       Authors  ars 


liable  to  criticism,  to  exposnre,  and  even  to 
ridicnie,  when  they  lay  themselves  open  to  it ;  but  no  one 
has  a  right  to  follow  the  author  into  domestic  life  for  the 
purpose  of  slander.*  It  shonld  be  remembered  in  India, 
that  the  editor  oE  a  newspaper  is,  in  like  manner,  protected ; 
one  joomalist  or  public  writer  may  criticise  another,  and 
ridicule  his  sentimeotB  and  opinions,  bnt  he  ia  not  justified 
in  attacking  bis  private  character,  or  imputing  to  him  dis- 
honorable coodnct.'  A  jonrnalist  has  no  greater  privilege 
than  an  ordinary  person,  and  in  criticising  a  scheme  sub- 
mitted  to  the  public,  may  not   impute  base  and  sordid 
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motives  to  the  author  of  it.'  So,  a  person  has  the  rigtit  to 
eommeDt  npoa  the  public  Rcts  of  a  Ministei-,  opon  the  public 
acts  of  a  General,  npou  the  public  jiidgmentB  of  a  Judge,^ 
upon  the  conduct  of  persona  at  a  publiu  election  meeting, 
upon  the  sermons  (it  seems)  of  a  clergyman,  or  upon  hia 
conduct  in  respect  to  hia  chni-ch,  or  conduct  of  public 
worship,' or  upon  the  public  skill  of  an  actor,  bnt  he  haa 
no  right  to  impute  to  them  such  conduct  aa  disgraces,  and 
dishonors  them  in  private  life.*  If  one  ti-ader  publish  a  dis< 
paraginff  notice  of  the  goods  of  another,  not  being  a  mere 
puff  of  bis  own  in  comparison,  it  will  be  actionable,  if  false  to 
the  knowledge  of  the  party,  and  attended  by  special  damage.^ 

99.  The  difference   between  oral  slander  and  libel  is, 

„,    ,     .      ..     that  some  words  which,  if  written,  wonld 
Slantler  how  it  .        i  ,  ,  ,  ■• 

rometimeB  differs  be  actionable,  are  not  so  wheu  spoken  under 
the  same  circumatanoea,  nnlesa  followed  by 
special  damage.  The  reason  may  be  that  writing,  aa  an  act 
of  deliberation,  proves  a  more  malicions  mind,  and  its  form 
tends  to  perpstnate  and  apread  the  damage.  Words  apokea 
may  be  said  hastily  in  anger,  and  if  the  charge  is  not  very 
gross,  it  often  does  not  go  beyond  those  who  first  heard  it, 
and  who  perhaps  know  both  parties,  and  the  real  trnth.^ 

100.  Still  aome  words  are  actionable  without  proof  of 
Wh   t  viiDdei     <^'^°>^^i  '^  maliciously  spoken,  and  false, 

>•  »l'«j«  ■otion-     and  defamatory.     Thus,  falsely  to  impute 

to  any  person  that  he  has  been  guilty  of 

any  criminal  off  euce  (not  necessarily  indictable,  if  punishable 

1  Campbell  «.  Spottiairoode,  9  Ji 
N-  a.  1069. 
3  Diria*.  Dancan,  L.B.9C.  P.  SDS. 
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eorporall^  and  not  by  fine  only,)^  or  that  ha  iB  (bnt  not 
that  be  once  was)  aSicted  with  any  loathBome  or  oontagioas 
disease,  as  leprosy,  &o.,  which  would  caaee  him  to  be 
Bhnnned  ■?  or  to  speak  falsely  of  a  tradesmaa  in  the  vay  o£ 
his  trade,  as  that  be  osea  false  weights,*  or  to  make  any 
other  imputation  the  nataral  conseqaenoe  of  which  is  to 
prarent  people  resorting  to  hia  shop;*  or  to  impute  mis- 
condaot,  or  gross  ignorance,  or  incapacity  to  professional 
men  in  the  dischttrge  oi  their  professional  duty ;  as,  to  say 
of  a  medical  man  that  be  has  roiscoadaoted  himself  with  his 
female  patients,  or  that  he  is  a  quack  or  not  legally  quali- 
fied ;'  or  to  say  of  a  barrister  or  vakeel  that  he  has  cheated 
or  deceived  his  clients  f  qt  of  a  clergyman  that  he  leads  an 
immoral  life  ■?  or  of  a  public  officer  that  he  is  habitually 
negligent  or  cormpt,  bat  not  merely  that  he  wants  oapaoity 
anleSB  special  damage  follows.'  Suoh  imputations,  if  the 
party  is  still  in  the  exercise  and  practice  of  his  trade,  profes- 
sion, or  office  at  the  time,  are  actionable  without  proof  of  dam- 
age.* If  the  words  are  actionable,  the  existence  of  a  rumour 
does  not  justify  the  repetition  of  the  slander  contained  in  it 
without  showing  that  the  defendant  believed  it  to  be  true 
and  that  he  spoke  the  words  on  a  jastifiable  occasion.^*^ 
101.  By  the  English  law,  all  other  slander,  nnlesB  fol- 
lowed by  actual  damage,  the  legal  and 
Whrt  wordi  not  ^  t-t  ■         ,.       Z-       \.\ 

utionabia    «ibii>     natural  conseqaenoe  of  it,  is  not  actionable. 
out     ma«8.  Thus,  it  is  not  so,  if  a  man  says  of  another 
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10  Watkini  p.  HaU,  L.  B.  S  Q.  B-  390. 
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tbab  he  is  a  sntadler,^  or  ot  a  womnn  that  she  ia  a  whore, 
or  even  that  he  hu  himself  oominitted  adultery  with  her, 
unless  there  ensne  some  damage,  as  loss  of  a  sitaatioD,  loss 
of  a  marriage,  &o.^  The  Ions  of  the  hospitality  ot  dirers 
friends  (though  notthe  loss  oE  her  hasbaDd'aoompanioaahip), 
or,  where  the  wife  assisted  in  the  ahop,  a  general  loss  of 
CDstom,  has  been  held  a  sufficient  special  claniag«  when  con- 
aeqaent  npon  the  impntation.^  But  this  rale  that  au  imputa- 
tion by  words,  however  gross,  ou  an  occasion  however  pnblic, 
upon  the  ohaatity  of  a  modest  matron  or  pnre  virgin,  ia  not 
actionable  without  prooE  of  special  temporal  damage,  has 
been  justly  denounced  by  high  authority,  as  barbarous.*  The 
Courts  iu  India  should  adopt  a  more  reasonable  rule.  In 
America,  it  seems,  the  prevailing  doctrine  now  is  that  words 
imputing  to  a  female  want  of  chastity  are  actionable  with- 
ont  proof  of  special  damage."  The  loss  must  be  the  imme- 
diate conseqneoce  of  the  slander;  thos,  he  who  repeats  a 
slander,  though  he  names  the  origiual  utterer,  is  alone  liable, 
unless  he  repeated  it  in  a  particular  quarter  by  desire  oE 
the  atterer,  or  it  was  his  known  duty  eo  to  repeat  it."  So, 
if  the  loss  of  a  situation  is  a  mere  wrongful  act  of  the  master, 
the  slanderer  is  not  liable  any  more  than  if  A.  slanders 
B,  and  C  believing  the  slander,  beata  B.''  To  make  words 
actionable  by  reason  of  special  damage,  the  ooneequence 
must  be  such  as,  taking  human  nature  as  it  is,  and  having 
regard  to  the  relationship  of  the  parties  concerned,  might 
fairly  and  reasonably  have  been  anticipated  to  follow  from  the 


1  SaTile  V.  JurSijut,  3  H.  Bl.  B31.    To 
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2  Witb7  *.  ElrtoD,   8  C.   B.   142 1 
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Speaking  of  tbe  words,  aai  it  need  not  be  snoli  bs  wonld  rea- 
Bonably  follow .>  It  is  DDcertain  whether  words,  not  in  them- 
selvea  aotioaable  or  defamatory,  spoken  under  oironmstanceB 
and  to  perBons  likely  to  create  damage  to  the  subject  of  the 
words,  are,  when  the  damage  foUows,  gronnd  of  action.* 
102.  By  the  Penal  Coda  a  man  is  criminally  liable  for 
Bile  et  the  °'^  Blander  as  welt  as  libel,  and  that  with- 
Ttui  Ood^  out  distinction  as  to  the  nature  of  the  slan- 

tler.'  By  the  Englieh  Uw  there  ia  a  criminal  liiibility  for 
words  spoken,  only  when  they  are  seditions,  grossly  immoral, 
or  publicly  injariona,  as  when  addressed  to  a  judicial 
officer  in  the  execution  of  his  duty,  or  when  inciting  to 
a  dnel  or  snob  like  breach  of  the  peace. 

103.     Words  spoken  may  be  pririlegad 

worfw^ea,   *"    under  the   same    cirourostanoeB   aa    words 

written. 

104.    To  be  aotionable,  words,  whether  written  or  apokeu, 

IJW  or  •bader    ™'^*'  ^^  false.     The  tmth  is  an  answer  to 

n^tb*  A  ikba    the  action,   not  because  it   negatives   the 

charge  of  malice  (for  a  person  may,  wroug- 

folly  or  maliciously,  ntter  slanderons  matter  thongh  true, 

and  thereby  subject  himself  to  au  indiotmeul),  but  because 

it  ahowa  that  the  plaiotifE  is  not  entitled  to  recoTer  damages 

■a  respect  of  an  injury  to  character  which  be  either  does 

not,  or  ought  not  to  possess.*   It  is  enough  if  the  statement, 

though  not  perfectly  aoonrats,  is  substantially  true.' 


l_Ptr  LoH  Wanlmaale  ia Lyoofa  «. 
KTUght,  8  Jot.  H.  B.  724  ;  H.  C.  9  H. 
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»  e  C.  p.  IM. 

8  MBtee.DaTid,  L.  a  9  0.  P.  llSi 
"•CI4IMOBL.M192. 

tPgntlCodc  I.U9, 


4  P«r  LitUedale,  J.,  in  H'PbeMOn  •. 
Daniela,  10  B.  &  C.  371 ;  Lsthmd  v. 
iMtimer,  S  Si-  D.  16  uid  IBl  tnmad 
moiulv  OQ  ui  Engliili  Statute. 

E  AlexudaT  ■.  N.  Baateni  By.  Oo-, 
UJdi.  N.  B.  ei8. 


,,-r^hyGoo^le 


80  tlBlt  AHD   BLiRDXB. 

105.  Tbe  critstnal  liability  is  different.     Formeriy,  on  an 
DiffBrent       1      'ndictment,  it  was  not  allowable  to  give  in 

««  to  eriminiii  evidence  the  tmtb  of  tbe  libeL  Now,  by  an 
EngliBb  Statute,  it  is  so,  provided  it  is  alau 
shown,  tbat  it  was  for  tbe  public  benefit  that  the  slanderoofl 
matter  charged  shonld  be  published.'  It  is  the  same  by 
tbe  Penal  Code.'  Thus,  it  may  be  for  tbe  pablic  benefit  to 
make  known  the  infidel  opinions  of  a  clergyman,  or  the 
adulterous  practices  of  a  physician,  but  not  those  of  a 
barrister.  Private  life  ought  to  be  sacred,  where  there  ia  no 
pablio  benefit  from  publishing  the  private  vices  of  another, 
though  they  may  exist.' 

106.  Lastly,  to  be  actionable  the  matter  mnst  be  shown 
LmHt  tfa       i     to  be  defamatory.*    If  the  matter  is  snscep- 

tot  miut  ba  de-  tible  of  a  harmless  meaning,  or  is  equivocal, 
the  plaintiff  should  give  evidence  of  sur- 
rounding cironmstances  from  which  a  libellous  sense  mast  be 
inferred."  Othei'wise,  language  must  be  nnderstood  in  the 
ordinary  popniar  sense,  and  the  effect  of  the  language  uaed, 
and  not  tbe  meaniDg  of  the  party  uttering  it,  is  the  test  of 
its  being  actionable.*  Words  merely  conveying  suspicion 
will  not  sustain  an  action  for  slander.  It  ia  a  question  of 
fact  whether  they  impute  Buspioiou  or  guilt,'  The  woret 
possible  sense  must  not  be  given  to  the  words  but  a  reason- 
able one ;  and  all  the  circumstances,  snch  as  mode  of 
publication  and  so  on,  may  be  shown.  There  must  be 
evidence  on  which  the  words  can  reasonably  be  found  by  the 
jury  to  be  libellous ;  and  then  whether  words  are  harmleBs 

1  0  &  r  Tfot  e.  90, 1. «.  I     B  Broom««.  Gocdsn,  1  O.  BrSt 

3  Penal  Code,  i.  tBt,  fint  ei«.  6  Holmrti  «.  Ounden,  B  BHt.,  M  i 
8  Ihyne  OD  F.  0. 114.                         HuiUoKni  «.  BilbT.  ISM.  &  W.  Mt. 

4  HiUcr  V.  D&Tid,  L.B.9C.P.  IlSt      7  Simnoiij  «.  ICtoliaU,  «  ApaOas. 
Hnlliiuv.  Dale,  I1.B.IOQ.B.  6Bt.    'iGS. 


,,-r^hyGOOglC 


SLiRDlB  OP  TITLX. 


SI 


orlibelloas  is  a  qnestioa  of  fact;  and  a  man  who  itsaeB  a 
document  is  answerable  not  only  for  the  terms  of  it,  bat  also 
for  the  coDclosion  which  others  will  reasonably  draw  from 
it;  bat  it  is  a  qnestion  of  law  whether  words  are  incapable 
at  iba  evil  sense  imputed  to  fchem.^  Where  the  ordinary 
meaning  is  to  be  got  rid  of,  evidence  must  first  be  given  of 
aarroanding  circumstances  that  would  give  a  differeut,  and 
prevent  the  mere  ordinary  meaning  being  attached  to  the 
language,  and  then  only  a  witness  may  be  asked  what  he 
nnderetood  by  it.'  So,  if  the  language  is  equivocal,  then 
(hot  only  then)  evidence  of  subsequent  words  of  the  same 
import  may  be  given,  so  as  to  explain  and  point  the  libel 
charged.^  The  very  words  complained  of  being  the  facts  on 
vhich  the  action  is  grounded,  they  must  be  set  out,  and  they 
or  the  substance  of  them,  mask  be  proved  as  alleged.* 

107.  If  the  langnage  directly  points  to  no  person  in 
particular,  evidence  may  be  given  to  show  who  was  meant. 
It  is  sot  necessary  that  all  the  world  should  understand  the 
libel;  it  is  sufficient  if  those  who  knew  the  plaintiff,  can 
make  out  that  be  is  the  person  meant.'  Unless  words  are 
defamatory  and  disparaging,  they  are  not  actionable  thoagh 
special  damage  ensues."  To  charge  a  man  with  ingratitude 
nay  be  libellous.' 

108.  It  will  be  convenient  to  notice  bere  the  tort  termed 
Buimn     Of     slander  of  title,  thongh  it  is  not  a  tort  to 

''"'■'■  the  person,  bat  to  property.     It  is  where 

Doe  falsely  and  malioioasly  makes  a  statement  disparaging 


I  H«t  •.  Waii,  2  0.  r.  D.  146t  0 
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the  title  of  another  id  property,  and  this  is  followed  by 
damage.  So  also  an  nntrne  statement  dispsraging  tbs 
quality  of  a  man's  goods  poblialidd  withoot  lawfnl  oooa- 
sion,  and  caosiug  bim  damage  is  actioDable;^  and  tfae 
publioatJon  of  anch  BtatemeDt,  thoagh  it  is  a  libel,  may 
be  reatrained  by  injanction,  eren  where  no  actaal  damage 
is  proved.'  There  mast  be  malioe  express  or  implied.*  It 
is  implied  when  a  stranger,  having  no  interest,  interferes  to 
make  the  assertion.  80  also  it  will  be  implied  where  the 
statement  in  not  only  nntrue,  bnt  made  without  reaaooable 
and  probable  causej  knowingly  to  make  nntrne  statemeots 
moat  needs  be  dishonesty.  A  man  is  bonnd  to  be  correct 
in  his  facts,  though  an  incorrect  view  of  the  law  may  not  be 
actionable.  Bnt  where  one  is  himself  interested,  or  reason- 
ably belieres  himself  interested,  in  the  property,  and  to  pro- 
tect himself  makes  the  statement,  be  is  not  liable  if  he  acted 
in  good  faith,  unless  he  must  have  known  that  there  was  not 
the  slightest  pretence  for  bis  interference.*  If  the  stateaent, 
though  made  in  good  &ith,  is  shown  to  be  in  fact  not  true, 
he  may  be  restnuned  by  injanotion  from  continuing  to  make 
it,  though  not  liable  to  damages  for  having  made  it.'  The 
statement  must  be  false,  for  if  there  be  the  infirmity  of  title 
suggested,  no  action  will  lie,  however  malicions  the  defend- 
ant's intention  may  have  been,"  Lastly,  actual  damage 
must  have  ensued  from  the  statement.'  The  slander  may  be 
of  title  in  lands  or  chattels.     Strictly  it  applies  to  title  to 
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real  esUiA,  bnt  by  Kiulog;  is  applied  to  personalty,  or  per- 
sonal rights  and  privileges,  aa  the  validity  o£  a  patent.' 
109.  For  the  invasion  of  a  right  to  a  fraQchise,  dignity, 
office,  or  privilege,  subBtaQtial  damages  inav 
OTBBR  rxaaonxi.  be  reoovered  without  sbowtDg  special  pecu- 
uoHT*.  niary  damage.     The  right  is  a  personal  one, 

and  may  exist  by  express  law,  established  usage,  or  antfaori- 
tative  grant,  and  may  be  one  enjoyed  by  a  class  collectively, 
or  by  each  member  severally  oEa  class,  or  exclusively  by 
— m»  »  right  of  '^^^  person.  The  right  to  vote  at  an  election 
fniMhUe.  fop  jj  pnblio  office,  or  to  be  a  candidate  for 

the  same,  is  sach  a  right ;  and,  if  the  officer  condnoting  the 
election,  maliciously  infringes  such  right,  he  will  be  liable, 
but  not  it  he  has  acted  honestly,  and  to  the  best  of  that 
jodgment  and  discretion  which  it  is  his  duty  to  exercise.' 
The  nanrper  of  a  dignity  is  guilty  of  a  wrong 
which  is,  to  a  certain  degree,  prejudicial 
to  everyone  who  has  a  just  title  to  the  dignity;  but,  in  Eog- 
land,  the  grantee  of  a  dignity  from  the  Crown  oannot  have 
an  action  against  another  who,  without  a  grant,  assumes  the 
some  dignity.     Whether  the  law  of  India  would  allow  au 
action  is  uncertain  but  probably  it  would  uot.^   The  invasion 
— «n     exolnnTe     0^  ^>>  exolosive  right  to  a  dignity  or  office 
°^°*-  to  which  emoluments  are  attached,  will  be 

gronnd  for  au  action,  but  such  au  injury  is  rather  to  be 
classed  as  one  to  personal  property.^  The  honorary  office  of 
trastee  of  a  religious  endowment,  or  the  right  to  exercise 
the  privileges  of  head  of  a  caste,  may  be  the  aubject-matter 
of  a  civil  action,  and,  therefore,  the  invasion  or  iutermption 

1  Hakej  t.  Brotiierhood,  ISOb-D.  I     S  Sri  BnokeT,  ic.  *.  Sidha,  te.,  S 
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ot  them  may  be  pnnialied  by  d&ma^eB.  So,  tba  right  to  » 
religioas  office,  azcluaively  or  in  rotatioo,  and  with  or  with- 
out tha  advantage  of  fees,  or  the  right  to  eject  each  an 
office  bearer  for  enffioieDt  cause,  may  be  the  Bnbject  of  a 
civil  action;  and  the  right  to  reoover  does  or  fees  in  mone; 
or  bind  for  certain  reli^oos  aerricea  performed  beiog  olearlf 
oogniaable,  the  right  to  perform  snob  aervioea  mnat  neces- 
aarily  be  incidentally  determinable;  bat  otherwiae  a  claim 
to  an  ezclnaive  privilege  of  taking  a  certain  part  in  religiooi 
ceremoniea,  or  a  claim  to  have  them  oondaoted  in  a  certain 
manner,  or  to  presents  and  ofieringa  nsnally  given,  but  not 
being  emolnmenta  or  legal  dues  of  right  receivable,  is  not  a 
matter  within  the  jarisdiction  of  ordinary  civil  tribnoala.' 
So,  the  religions  or  other  office  mnet  be  certain  and  excln- 
■ive,  and  not  one  the  daties  of  which  it  is  at  the  option  of 
others  to  employ  the  holder  to  perform."  There  ia  no  ezclu- 
— »a  exoln^re  ^^^^  right  or  privilege  to  exercise  a  particular 
pririlege.  trade    or   calling   in   a  local    commaoity.* 

It  seems  that  the  invasion  of  such  a  privilege,  as  the  right 
to  go  in  proceaaiou  or  to  appear  in  public  with  certain 
indgnia  or  ceremonies,  if  exclusive,  and  derived  from  the 
grant  of  a  competent  authority,  and  not  opposed  to  public 
rights,  policy,  or  morality,  would  be  the  enhjeot  of  an  action 
for  damages.* 

110.     Except  slander  of  title,  the   preceding   torts  fall 

Tortaby  bretoh     within  the  first  general  class  of  torts  by  the 

ofapBbliodntj.       invasion   of    a  general   right.      The   next 
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inBtftQCea  given  irill  be  of  torts  to  tbe  person  falling  within 
the  second  claas,  or  torts  by  the  breach  of  acme  pablio  doty 
followed  by  special  damage.  Of  these,  torts  to  the  person 
NwiisENTm.  •™'°ff  ^'^'^^  negligence,  are  a  numeroas 
o*  roBLic  tour,  class.  Erery  one  has  a  right  to  use  a 
public  thoTongbfare,  bnt  he  must  exercise 
bis  right  with  reasonabla  care,  and  is  liable  for  the  conse- 
qaenoes  of  negligence  in  the  nse  of  it.  A  person  io  driving 
is  not  bonnd  to  keep  to  the  regular  aide  of  the  road,  bat  if 
he  does  not,  be  is  bonnd  to  nse  a  greater  degree  of  cantion 
than  if  be  kept  to  the  proper  side.^  And,  generally,  dis- 
obedience to  the  rale  of  the  road  is  evidenoe  agaiost  the 
driver.'  So,  a  foot  pMsenger  is  not  bound  to  keep  to  the 
side  of  the  road,  and  he  is  entitled  to  the  exercise  of  reason- 
able care  by  drivers;  still  he  is  as  mnch  bonnd  to  look  out 
for  vehicles  coming  along,  and  not  negligeDbly  to  ran  againBt 
the  horses,  as  a  driver  is  bonnd  to  be  vigilant  in  not  mnning 
against  him.^ 

111.  In  these  cases  a  master  or  priocipal  may  be  liable 
oanfl^l    rule.     ^°^  ^^'>  negligence  oE  his  servant  or  agent, 

u  to  likbilit;  ot  and  the  principles  governing  the  liability 
lect,  to.,  of  Kr-  are  applicable,  generally,  to  all  coses  of 
""  torts,  whether  to  property  or  person. 

112.  The  general  rule   is,  that  the  principal  is  liable 
IdaUlity  of  tDM>    <!i'illy  (and,  in  some  cases,  criminally),  for 

ter  OT prinoipol.  the  frauda,  torts,  negligences,  malfeasances 
and  omissions  of  his  agent,  when  done  in  the  coarse  of  his 
employment,  though  not  sanctioned  bnt  even  forbidden  by 
the  principal.    The  rule  applies,  let  the  auperior  answer  for 
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it,  for  he  liolds  out  his  agent  aa  compatentj  and  ao  warrants 
his  fidehty,  akill,  and  good  condactin  all  matters  Trithia 
the  scope  of  his  agency,^  An  ioatance  of  hia  being  liable 
oriminall;  ia  where  the  owner  of  worka  carried  on  for  hia 
profit  by  hie  agenta,  is  liable  to  be  indicted  for  a  pnblio 
nnisanoe  caused  by  acta  oE  his  workman  in  carrying  on  the 
works,  though  done  by  tbem  without  hia  knowledge  and 
contrary  to  hia  general  orders.^  But  if  the  act  was  not 
done  in  the  conrae  of  hia  employmeut,  bnt  while  the  servant 
or  agent  was  aolely  engaged  upon  soma  purpose  of  hia  own, 
or  if  the  act  was  simply  wilful  or  malioiona  on  faia  part,  or 
beyond  the  scope  of  hia  anthority  express  or  implied,  the 
master  is  not  answerable.^  It  ia  a  question  of  fact  whether 
a  particular  act  ia  within  the  scope  of  the  employment, 
thongh  not  in  the  ordinary  course  of  it* 

113.  Hence  the  other  general  rule,  that  a  servant  or 
LubUitj  at  mi-  ^gent  is  not  liable  to  others,  bat  only  to  his 
wot,  or  Kgent.  master,  for  the  consequences  of  non-feasance 
or  wrongful  omissions;  the  master  alone  is  liable  for  such. 
Snt  for  miafeasancea  or  positive  wrongs,  the  servant  or 
agent  may  also  be  made  liable  to  others.'  Thna,  if  the  aer- 
vant  of  a  blackamith  in  shoeing  a  horse,  from  negligence, 
lames  him,  the  master  alone  ia  liable,  viewing  thia  aa  a  mere 
non-feasance  as  some  do;  but  if  he  did  it  maliciously,  an 
action  will  lie  peraonally  against  the  servant.*  If  a  servant 
wantonly,  and  not  in  the  execution  of  orders,  strikes  the 
horses  of  another,  and  ao  produces  an  accident,  the  master 

1  Starj  on  A««dit,  E  4G3.  UitoheU,  2  0.  P.  D,  Sfi7. 

3  Beg.  «.  Stephens,  L.  K.  1  Q.  B.  4  Bami  *.  Poulwn,  L.  B.  8  C.  P. 

702;  IBiihop'eOrim.  IAW.S93.  567. 

3  General  Omnibni  Co.  «.  Limpui,  9  6  Ston  on  AgflDoy,  t  30S-9 ;    S  Hil- 

Jnr.  N.  B.  3ft3  ;  Edmrdi  V.  L.  t  S.  liard,  4M :   Fun  v.  Smith,  i  O.  P.  D. 

W.  By.  Co.  L.  K.  S  0.  P.  M6 ;  Walker  327. 

V.  S,  E.  B.,.  Co.  ibid.  640 ;  Story  *.  6  Story  on  Ageooj,  BS  810,  Hi. 
.AtbtOD,  L.  B.4Q.B.47Si  Baynwe. 
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■8  not  liable ;  bnt  if  fae  does  so  ia  tlie  conrs 
■neiit,  though  injudiciouBly,  the  master  ae  well  as  the  ser- 
vant is  liable. 1  If  a  maBter  givea  a  eervant  authority  to  do 
acts,  in  the  course  of  his  emptoymeut,  which  require  discri- 
miaiition,  and  the  servant  performs  such  acts  injudiciously, 
the  master  is  liable  for  the  couseqaences  to  third  peraons.^ 
Bnt  where  the  act  would  not  be  within  the  scope  of  his 
authority  though  done  properly,  the  master  is  not  liable ; 
thus  where  a  Railway  Company  would  have  had  no  authority 
iu  the  circumstances  to  arrest  &  passenger,  there  can  be  no 
implied  authority  from  them  to  their  station  master  to  make 
the  arrest.^  Such  a  company  is  free  to  employ  a  detective 
to  protect  their  property,  and  so  may  be  liable  for  his  acts. 
But  a  master  is  not  liable  for  the  negligent  act  of  his  clerk 
done  in  a  room  which  he  had  no  right  to  enter,  though  he 
would  be  if  it  hod  been  done  by  a  hoasemaid  as  incident  to 
her  employment,  though  contrary  to  orders.*  It  may  be 
that  though  a  servant  or  agent  would  have  no  general 
aathority  to  act  where  he  might  consult  his  superior,  hs 
might,  ou  an  exigency,  have  &  limited  authority  to  act  if 
essential  to  protect  his  master's  property  or  interest,  and  BO 
the  master  be  liable  for  the  act.' 

114.     Where  one  employs   another  to  do  an  act  which 

may  be   done  in  a  lawful  manner  without 

the  lot  ia  Uviui    injury  to  others,  and  the  latter  unnecessarily 

oro   erwue.  ioes  it  so  as  to  cause  damage  to  a  third 


I  Storr  ou  ABsney,  %  45S  ;  MoHoani 
•.  CriokeC,  1  Eut.  106 1  CrafC  v. 
AliioD.  4  B  &  Aid.  590. 

3  Greenwood  t.  9oimonr,  8  Jar,  N. 
8.  au ;  Bijler  V.  M.  S.  4  L.  Ky.  Co. 
L.  B.  7  C.  r.  4J5  &  8  C.  P.  146; 
Uoora  *.  Uetr.  R;.  Co.  L.  B.  8  Q.  B.  36. 

3  Ponlton  *.  L.  8.  W.  Ut.  Co.  L. 
B.  3  Q.  B.  6tG  i  AIUd  «.  L.  S.  W.  B;. 


S'G ;  Lncu  v.  Muou,  L.  B.  10  Bich. 
261. 

4  Edwards  i 
B.  D.  287i  6t 
B.  D.  31S. 

5  Bulk  of  N.  8.  Wale*  •, 
i  App.  Cm-  £70. 
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perBOD,  the  employer  vill  not  be  responsible,  anless  there  is 
the  relation  of  maBter  and  serrKnt  between  them.^  Bat  it  ia 
otherwiee,  if  the  act  he  employs  the  other  to  do,  is  itself 
unlawful ;  then  he  is  liable  though  tlm  person  employed 
was  a  contractor,  and  the  act  waa  done  by  the  servants 
o£  sach  contractc?.^  So,  where  the  principal  was  a  wrong- 
doer, the  agent,  however  innocent  in  intention,  is  also 
a,  wrongdoer.  But  then,  where  the  act  was  not  nnlawfnl 
in  itself,  the  rule  that  there  is  no  contribution  between 
wrongdoers,^  does  not  apply,  and  the  agent  may  have 
hia  remedy  over  agMnst  the  principal,  for  the  law  will 
imply  a  promiae  to  indemnify  him>  A  servant  or  other 
agent,  who  takes  DO  actual  part  in  the  tort  itself,  bnt 
ia  a  mere  medium  of  commanication,  ia  not  a  joint  wrong- 
djoer  along  with  the  master.'*  So  one  who  ia  employed,  not 
as  a  aervant,  bnt  in  the  ordinary  conrse  of  hia  trade, 
as  a  carrier  or  packer,  is  a  mere  conduit-pipe,  and  not 
jointly  liable  for  the  tort,  as  in  the  case  of  a  conversion 
of  goods.' 

115.     Generally,  where  the  act  was  that  of  a  sub-agent 

employed  by  the  anthority  of  the  principal, 
Lubilit;  o(  the      .,      ,    '  ,  ■    i-   i_i  *  .•        ■ 

mucer  of  b  ihip  the  latter  alone  la  liable.  An  exception  is 
for  uti  of  crew.  ^^^  maator  of  a  ship,  who,  from  the  necessi- 
ties of  commerce,  is  treated  aa  a  qnalified  owner,  and  is 
responsible  for  acts  or  omissions  of  his  crew  done  in  the 
coarse  of  their  employment.^    He  is  treated  as  a  common 


1  Satler   v.  Htmter,  SI  L.   J.  214 
Eidb. 

2  Ellia  *.  Sheffield  Gu.  Co.  3  E.  A 
B.  767. 

3  Foe  thi*  nJe,  lae  the  Leedlog  caw 
o(  Merryweathet  e.  Niian^BSm.   L. 


B.,  SM,  Cinl  Snling*. 

4  Adunion  v.   Jurrii,  4  Kd|;.    66  ; 
Story  OD  Agenc;,  SS  <S9,  S40.    See  in- 

5  Bennatt  *.  Bkjti,  !9   L.  J.  2S* 
Ei. 
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carrier  wliether  of  goods  or  passengers ;  and  where  the  pilot 
of  a  steam-boat  was  appointed  by  the  owner,  and  a  colliaion 
took  place  while  the  vesael  was  ander  his  exolnsire  control, 
the  jnttster  was  held  liable,  for  it  is  hia  own  fault  if  he  will 
take  the  place  of  master  with  saoh  people  as  the  owner 
appoints :  for,  otherwise,  the  owner  might  separately  appoint 
every  man  in  the  ship,  and  there  voald  be  no  remedy  except 
ngainst  the  oommoa  sailor  who  was  at  the  wheel,  or  the 
owner,  who  might  be  nnknown,  or  reside  in  a  foreign 
country.^  Bat  if  the  act  was  wilful,  and  not  in  the  course 
of  the  dnty  of  the  person  committing  it,  as  where  the  other 
boat  was  wilfully  mo  into,  then  neither  the  master  nor  owner 
is  liable.^  And  neither  master  nor  owner  is  liable,  where 
the  damage  is  from  the  fanlt  of  the  pilot,  and  the  employ- 
ment of  the  pilot  WAS  compulsory.'  This  ia  ao  where  the  pilot 
BO  taken  has  the  entire  control ;  bat  not  where  the  maeter 
retMiDS  it  and  the  pilot  merely  advises  him,  or  where  the 
fault  ia  not  that  of  the  pilot,  but  of  the  crew  acting  under 
him.*  A.  tng  towing  a  ship  ia  taken  by  voluntary  contract, 
and  though  the  ship  is  under  the  control  of  a  pilot  taken 
compulaorily,  it  ia  not  therefore  identified  with  the  ship  so 
as  to  ezcnae  the  tng,  where  there  has  been  default  on  its 
part ;'  and  hence  the  tug  may  even  be  liable  for  damage 
from  its  negligence  to  the  ahip  it  is  towing;  and  perhaps 
cootribntory  negligence  by  the  pilot  would  not  affect  this 
liability." 

116.     The  above  general  rulea  as  to  torts  done  by  agents 


and  38  d:  SS  Vict.  L 

3  SioTt  OD  Anooj,  S  S18. 

3  17  ft  19  TioC.  a.  lU,  *.  188 ;  Cl;de 


6  The  Hai7,  G  P.  D.  U ;  The  Sin- 
luua,  5  F.  D.  211. 
6  Spught  «.  TedMiUe,  6  App.  Cm. 
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„  in  the  conrse  of  their  agency  or  employ,  ar» 

pabiio  offlcen  or  not  applied  to  public  agents.  The  State  ia 
not  liable  for  their  misfe&sanoeH  or  non-fea- 
Bances,  for  it  cannot  guarantee  the  fidelity  of  its  agents.'  So, 
the  head  of  a  department,  where  be  has  not  antborized  or 
co-operated  in  their  acts,  ia  not  liable  for  his  subordinates, 
unless  be  has  been  gnilty  of  aegligence  in  selecting  or  super- 
intending them  ;  for,  obbemise,  wbo  could  safely  serve  the 
State?  Generally  also,  bis  power  of  appointing  and  die- 
uissing  anbordiuates  is  limited.^  Tbne  tbo  Postmaater- 
General  is  not  liable  for  the  Amount  of  a  bank  note  stolen 
out  of  a  letter  by  a  post  office  servant.'  But  the  subor- 
dinate himself  will  be  liable,  and  even  though  he  noted 
in  good  faith,  for  he  is  bound  to  reasonable  skill  and  dili- 
gence in  the  ezecutiou  of  bis  trust.  But  be  is  not  liable 
for  a  damage,  where  there  has  been  no  excess  or  misose  of 
authority.* 

117.     The  same  rule  is  extended  iu  favor  of  others  not 

—of  penons  strictly  public  agents,  but  acting  gratni- 
tonii'°f  mMo  tously  for  public  purposes,  aa  road,  or  mnni- 
porpoiet.  cipwl  commissioners.     Where  the  acts  are 

within  their  authority,  tbej  are  not  liable  for  an  imperfect 
execution  of  their  orders,  or  for  a  misfeasance  not  directed 
by  them.  That  they  should  be  encouraged  to  act  is  for  the 
public  good,  and  they  derive  no  personal  benefit  there- 
from.' Where  the  acts  are  beyond  their  authority,  their 
officer  thongh  bound  to  obey  their  ordei-s,  is  yet  liable  for  the 


1  story  on  AB^noy,  S  818. 
3  Ibid,  and  «e  iafre  §  313. 
3  LaneB.  Cotton,  1  Ld.  Eftym.  646  ; 
Whitfield  t.  Le   DeSpenoer,  2  Cowp. 


5  Dnncnn*.  Fiodlater,  6  CI.  &  Fin. 
8M ;  Hall  V.  Smith.  2  Bino:.  156  ;  and 
see  Hollida;  v.  Bt.  Leonuda,  8  Jur.  N. 
S.  79 ;  Story  on  ABenoy,  I  320 1 
Forbea«.  Lee  0.  Boaid,  4Ei.  D,  116  ] 
B«eSm. 
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iojary.^  This  exemption  wilt  not  ioolnde  bodies  corporata 
formed  for  trading  or  other  profitable  purposes,  thoagh 
acting  without  reward  to  tbemselrea ;  their  liability  is  the 
same  aa  that  of  individual  owners  of  similar  works,  for 
whom  in  fact  they  are  mere  substitutions.^  So  an  executive 
government, — though  not  its  officer — will  be  liable,  where  it 
receives  dues  for  the  use  of  wharves,  and  there  is  a  want  of 
reasonable  care,  as  where  after  notice  of  danger  at  a  parti- 
cntar  spot,  no  enquiry  is  made  aa  to  its  existence  and  extent, 
aud  DO  warning  is  given.' 

118.  So,  officers  in  the  army  or  navy  are  liable  onl;  for 
—of  offloen  of  their  own  acts  and  negligences.  A  captain 
the  »raiy  or  ii«iy.  jg  j^j  jiabje  for  the  damage  from  a  ooUiaion 
where  a  lieutenant  had  the  watch,  and  the  captain  was  not 
upon  deck,  nor  called  there  by  his  duty.  He  did  not  appoint 
his  lieatenant,  and  he  ia  obliged  to  serve  in  any  ship  with 
any  crew  aa  ordered.  The  preceding  rales  and  exceptions 
are  applicable  equally  where  the  damage  is  to  property  aa 
to  person.*  The  Crown  can  do  no  wrong,  and  hence  there 
is  no  right  of  action  against  the  Grown  for  a  claim  founded 
upon  tort.  But  the  civil  irresponsibility  of  the  supreme 
power  for  tortious  aots  could  not  be  maintained  with  any 
show  o{  jnstioe  if  its  agents  were  not  personally  liable  for  . 
them.  Hence  it  the  act  is  in  itself  wrongful  as  against  the 
plaintiff,  and  cauaea  damage  to  him,  he  has  the  same  remedy 
by  action  against  the  doer,  whether  the  act  was  his  own, 
apontaneons  and  unauthorised,  or  whether  it  were  done  by 
order  of  the  supreme  power."   But  a  suit  will  not  lie  against 


1  Hill  V.  Hanker,  L.  R.  10  Eioli.  03. 

a  ManejDiMk*  s.  Oibba,  L.  E.  1  H. 
Ii.  98 ;  Winoli  *.  TlumeB  Odd*.  L,  B. 
7  O.  P.  «8  4  9  O.  P.  37a !  JolUts  V. 
W.Ii.  Board,  LB.  9  0.  P.  79. 

3  Seg.  V.  WUUuua,  9  App.  Cu.  4ia 


4  StOTT  on  Aksuot,  g  S32 ;  Niohol. 
■on  «.  HonnieT,  16  But.  384. 

6  TobiD  V.  Rag.  10  Jar.  N.  S.  1039  j 
Sogera  c.  Eijendro,  8  Moora'i  I.  A.  0. 
181 ;  ne  Brnom'i  CoDrtitntianol  Iait, 
619-31,  »nd  719-St. 


I  Ai(H)i^]C 


92  TOBTa   fBOH  RIOUaBHCt. 

a  pablio  ofBoer  sned  in  his  official  oapaoity  for  a  oontract 
made  by  Um  as  such  or  for  tortious  acts  in  relation  to  it ; 
tha  pablic  reyanae  oaoDot  be  reaobed  in  thia  way ;  if  tbe 
Boit  liaSi  it  mnst  be  in  form  direoted  against  tbe  State.^ 
lid.  Another  question  often  calling  for  decision  is, 
„   ,    ...  vhetber  the  relation  of  master  and  servant 

T«it  of  tliB  re-  .         ,  ,  ,  , 

lation  of  Dutftor  exiBts  between  toe  party  songbt  to  be  made 
liable  and  the  actual  wrongdoer.  The 
point  for  enqniry  is,  who  had  the  selection  oi  the  person 
canBiDg  the  damage,  and  nnder  whose  orders  and  efficient 
control  was  he,  when  it  was  cansed  ?^  If  A  hires  a  pair  oE 
horses  for  his  carnage  from  B,  and  B  sends  also  the  driver, 
then  B,  and  not  A,  is  liable  for  the  negligeuce  or  want  of 
skill  of  the  dnrer  resolting  in  damage  to  others."  Bnt 
if  A  takes  upon  himself  to  give  any  special  directions 
to  tbe  driver,  or  interferes  ao  as  to  take  the  actual  manage- 
ment of  the  horses  into  his  own  bands,  A  becomes  respon- 
sible.*  As  between  the  owner  aod  charterer,  the  crew 
may  be  the  servants  of  the  owner,  so  as  to  make  him  liable 
to  the  charterer  for  their  negligence ;  tbe  test  is  that  of 
oontrol,  and  if  the  navigation  of  the  ship  was  nader  the 
control  of  the  owner,  he  la  liable.' 

120.     The  employer  is  responsible  for  the  acts  of  his 

,     servant,   whether  the   work  is  done  by   a 
Seivsnt  mnd  ,  ■' 

ooub^ctor  dUUo-    domestic  servant,  or  day-labourer,  or  by  a 

*°^  person  who  worka  by  the  job  or  piece,  and 


1  FidioeT   V.  Hntohliitoo 
Of.  610. 

a  Ston  on  Agmiaj,  !  4EI  a ;  Abn, 
bam  «.  Bmoldi,  fi  Jar.  N.  B.  6i, 
Elbb*  t.  Bom,  L.  E.  1  Q.  B.  534 , 
Unmr  t,  Oariw,  L.  B.  6  0.  F.  34) 
Bouke  «.  Wbite  Hon  0.  Oo.  1  0.  F. 
D.  fi69,  and  Z  0.  P.  D.  UK;  BtMl  t. 


Lerter,  a  C.  P.  D.  121. 
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JonM  P.  Oorp.  Liveipool,  14  Q.  B.  D. 


,,-r^hyGoo^le 


TOKTB   fKOH  NIQUQESCE. 


9S 


contracts  to  do  the  work  for  a  apeoific  sain;  provided 
always,  that  the  workman  is  an  ordinary  labourer  per> 
Bonally  engaged  in  the  execution  of  the  work,  acting  nnder 
the  control  of  the  employer,  and  not  a  contractor  ezercising 
ao  independent  employment,  and  selecting  his  own  ser- 
vants and  workmen  for  the  performance  of  the  work.' 

121,  Where  a  eervant,  as  a  stewai-t  or  manager,  hires 
workmen  to  do  his  maBter*B  work,  the  latter  is  alone  liable 
for  the  defaults  of  anch  workmen.'  Bat  if  A  entruats  work 
to  B,  who  exerciHes  an  independent  employment,  and  has 
the  sole  and  immediate  control  over  the  workmen  engaged, 
(for  it  A  does  a  part  or  exercises  some  control  over  the  exe- 
cotion  of  the  work,  A  continnes  liable,)^  B  is  a  contractor, 
and  alone  liable  to  third  parties,  nnleaa  a  nnisance  is  thereby 
created  and  continued  to  A's  knowledge  on  his  own  pre- 
nises,  or  unless  the  work  was  itseif  unlawful.*  Kence  where 
a  duty  ia  cast  on  a  person  to  do  an  act,  he  cannot  relieve 
himself  from  liability  by  employing  a  contractor  who  does 
it  improperly.^  There  is  a  difference  between  committing 
work  to  a  contractor  from  which,  if  properly  done,  no  inju- 
rious consequences  can  arise,  and  handing  over  to  him  work 
from  which  miaohievons  conseqaeooes  will  arise  unless  pre- 
ventive measures  are  adopted.  In  the  former  case,  the  con- 
tractor alone  ia  liable, — the  act  being  lawful,  and  his  negli- 
gence a  casaal  act  in  the  conrse  of  doing  it; — in  the  latter 
both  are  liable;  for  the  iajniy  arises  from  the  act  contracted 
to  be  done,  and  the  principal  cannot  shift  bis  responsibility 


1  Storjr  on  Agtaef,  G  454;  Holmea 
r.  OoioD,  26  L.  J.  S6S  0.  P.  s  Sadler  «. 

HeDlock.4£.  AB.B78. 

S  Btone  «.  Cartwright,  «  T.  B.  411. 

8  FBDdlebary  «.  Qreenhtlflli,  1  Q.  B. 
D.41. 

4  OnthbeitMn  t.  Pumdi,  11  0.  B. 


304 1  sail  V.  Bbeffitld  Ou  Co.  a  E.  ft 
B.  767 1  Welfkn  *.  L.  ft  B.  By.  Co.  L. 
B.  4  Q.  B.  6&3|  ilanajv.  Onnie,  L. 
B.  6  0.  P.  U;  Tijlor  «.  QtMnlulgh, 
L.  B.  B  Q.  B.  489. 

6  Qnjv.  PnUen,  SB,  ft  B.  970]  M 
L.J.  (Q.B.}S6S. 
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on  to  tbe  agent  employed  to  do  it.'  The  duty  o£  an  employer 
iu  saoli  a  case  is  to  see  that  at  all  times  daring  a  hazardous 
operation  set  in  motion  by  his  order,  effectual  steps  are  taken 
to  prevent  injary.  He  is  bonnd  not  merely  not  to  sanctioa 
injory,  but  to  prevent  it.  For  wilfnl  acta  oE  misobief  he 
might  not  indeed  be  responsible,  but  it  is  his  duty  to  hinder 
negligence,  irhether  o(  omission  or  commission.  Such  duty 
begins  immediately  when  the  work  is  begun,  and  ends  only 
when  it  is  finished ;  and  the  entire  work  cannot  be  divided 
into  parts,  and  though  one  part  of  it  may  not  by  itself  be 
hazardons,  if  done  without  negligence,  and  the  injury  arises 
in  the  doing  of  that  part  negligently  and  against  orders, 
yet  the  part  is  not  severable  from  the  whole,  and  the 
employer  as  well  as  the  contractor  is  liable.'  If  A  contracts 
with  B  to  repair  his  house,  and  B  contracts  with  0  for  the 
materials,  and  Ca  men  place  the  materials  on  the  road  near 
the  house,  so  that  D  at  night  falls  over  them  and  is  hurt,  A 
is  not,  it  seems  now  settled,  liable  to  D,^  If  A  employs  a 
cooly  maistry  to  remove  bales  from  his  godown,  and  by  the 
negligence  of  the  cooHes  a  passer-by  is  hurt,  it  seems  that 
the  relation  of  master  and  servant  does  exist  between  A 
and  the  ooolies,  and  he  will  be  liable.*  In  the  first  case,  if 
A  had  sanctioned  the  nuisance  of  placing  the  materials  on 
the  road,  or  had  retained  to  himself  any  control  over  the 
workmen,  he  would  be  liable.''  In  the  second  case,  if  B 
had  sent  the  maietry  to  fetch  away  the  bales,  and  A  had 
merely  permitted  him  to  use  his  crane  and  tackle,  then  B, 


1  Bower  e.  Pwte,  1  Q.  B.  D.  336; 
Angni  D.  D&ltun,  4  Q,  B.  D.  181. 

a  Faroinl  *.  Hagliei,  9  Q.  B.  D. 
413  ;  B  App.  Cm-  448. 

3  Jjaib  V.  Bt^nman,  1  B.  A)  P.  409, 
coiitm  must  now  be  viswed  flj  lud  law. 
Kalght  V.  Poi,  G  Sicb.  731 :  StQiJ  on 


Agenof,  G  4B4  ;  Hilliard  v.  Uafaaidgoa, 
Big.  L.  0.  OD  Torts,  636. 

i  E&ndlflKin  V.  Hnrmy,  8  Ad.  &  E. 
109;  Me  slao  Serandit  *.  fiui»,  L.  &. 
P.  0.  IBS,  infra  G  199. 
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and  not  A,  ironld  be  liable  as  master.^  A  contractor  having 
once  properly  completed  his  work  is  not  liable  for  &  damage 
oaused  b;  a  defect  snbseqnentl;  arising.' 

122.  Similarly,  if  one  contracts  for  the  performance  for 
Contractor  and     *"  entire  work,  aud  then  Bnb-contractB  for 

•nlHjontraotor.  a  portion    of  the   work,  and  that   ia  done 

under  the  immediate  control  and  anperintendence  of  the 
Bub- con  tract  or,  the  latter  is  alone  liable  for  any  wrong  done 
by  his  workmen.'  As,  if  A  contracts  to  boild  a  honse,  and 
then  snb-oontracts  with  B  to  put  up  the  rool*  G-enerally 
if  the  iajai'y  is  from  the  negligence  of  one  of  Eeveral 
CO- proprietors  all  will  be  responsible;'*  but  there  may  be 
special  circumstances  amounting  to  the  hiring  oE  the  share 
of  A  by  B,  Bo  as  to  exclude  the  liability  of  A.^ 

123.  Another  principle,  applicable  alike  to  torts  to  the 

person  or  property  arising  out  of  negligence, 
tritntoi;  nagii-  is  what  IS  Called,  the  dootrine  of  contribu- 
*^°''  tory  negligence.     If  the  plaintiff  so  far  con- 

tribntecl  to  the  damage  by  bia  own  want  of  ordinary  care 
and  caatioD,  that,  bat  for  saoh  negligence  or  want  of  care, 
the  misfortune  would  not  hare  happened,  he  is  the  author 
of  his  own  wrong.  But  mere  negligence  will  not  disentitle 
the  plaiotiff,  nnlesa  by  the  exercise  of  ordinary  care  be 
might  have  avoided  the  conseqaenoes  of  the  defendant's 
negligence  i^  or  if  the  defendant  might,  by  the  exercise  of 
caution  on  his  part,  have  avoided  the  consequences  oC  the 


1  Abiabam  v.  Beynoldi,  S  Jnr.  H.  S. 
S3;  Mniphy  •.  OinUi,  10  Jnr.  N.  8. 
1207 :  a  HilliaTa,  MS  (d.) 

S  Htuui  v.  Webrt«r,  L.  R.  4  Q.  B. 


4  S&pMQ  «.  Onbitt,  9  U.  &  W.  710- 

5  Moretons-  HaTdern,  iB.AC.  233. 
e  BBrnard  ».  ABron,  9  Joe.  N.  8.  470. 
7  Bridge  v.  G,  Jnnotion  Ky.  Oo.  8 
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Beglaot  or  oarelesaoeas  of  the  plaintiff.^  ThaB,  iE  the  plain* 
tiff  has  wronf^olly  or  aegligeiitly  left  his  cattle  or  gfNxls 
on  the  road,  the  defendant  may  not  drive  over  them,  iE,  by 
care,  he  might  avoid  doing  so.'  The  doctrine  of  oontribn- 
tory  negligenoe  ia  really  another  form  of  the  doctrine  that 
the  defendant's  negligence  mnet  be  the  proximate,  and  not 
a  remote,  cause  of  the  injary.  The  plaintiff  maat  first  prove 
affirmatively  well  de&ned  negligence  by  the  defendant ; 
except  where  the  nature  of  the  accident  is  not  oouBistent 
with  the  absence  of  negligence;  or  it  arose  fi-om  the  use  oE 
a  thing  of  a  dangerouH  uatare,  which  defendant  liad  no 
express  legislative  authority  to  use,  and  for  damage  from  the 
nse  of  which  he  is  therefore  liable,  though  negligence  ha 
negatived.  The  plaintiff  having  thus  made  out  a  prima 
fiieie  case  of  negligence  by  the  defendant,  it  is  for  the  defend- 
ant, if  he  can,  to  prove  the  contributory  negligence  of  the 
plaintiff,  and  its  nature ;  and  it  is  for  the  Court  to  decide, 
upon  the  balance  of  all  the  evidence,  where  was  the  efBcient 
and  proximate  cause  of  the  damage;  bat  in  this  uo  more 
than  in  auy  other  action,  can  the  plaintiff  succeed  if,  upou 
the  whole,  he  leaves  it  in  doubt  that  it  was  the  defendant's 
segligence.^  Where  the  plaintiff  is  not  himself  in  any  fault, 
but  the  injury  to  him  arises  from  the  combined  or  contri- 
butory negligence  of  two  separate  persona  employed  to  do 
separate  things,  the  plaintiff  may  sue  either  or  both.*  A 
servant  may  be  so  identified  with  his  master,  or  a  child  with 
its  parent,  that  he  cannot  recover  though  be  suffers  from 


1  Badlej  >.  L.  A  N.  W.  Bf.  Co.  L. 
B  9  Bioh.  71  and  1(1  Eicb.  100  aud  1 
App.  Cu.  754;  D&r;  «.  L.  A  S.  W. 
By.  Co.,  11  Q.  B,  D.  213,  and  12  Q.  B. 
D.  7ft;  EnteheloT  v.  Furtauns,  11  Q. 
B.  D.  474  i  The  Ua™iot,  6  P.  D.  76  ; 
bat  fee  Ten  Oroi,  9  P.  D.  93, 94,  sed 
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the  negligencs  of  another,  if  there  was  bqqIi  oontvibatory 
nef^ligence  b;  the  master  op  parent  as  would  have  been  a 
deCeuce  as  against  him.'  Here  the  real  reason  is  not  the 
identiGuatioo,  but  the  feot  that  between  the  derendant'a 
uegligfliCA  BD'i  the  damage,  there  intervened  the  negli- 
gence of  another,  whioh  was  its  more  proximate  and  effi- 
Gteut  canse. 

1 24.  But  if,  by  reason  of  the  wrongful  act  of  the  defend- 
Whera  plaintiff  B"^>  '^^  plaintiff  iticurs  some  risk,  the  mere 
u  run  aome  rijk.  knowledge  of  the  danger  is  no  defence  bo  the 
damage  caused  by  the  uugligenoe  of  defendant ;  nnleas  the 
plaintiff  volnntsriiy  incurred  danger  bo  great  thut  no  senai' 
ble  man  would  have  incurred  it;  thus,  if  defendant  wrong- 
fully  digs  a  ditch  across  a  public  road,  and  the  plaintiff,  in 
attempting  to  cross  it,  is  hart,  he  may  recover  damages,  if 
the  danger  which  the  plaintiff,  under  the  oircumstauces, 
elected  to  run,  was  not  saoh  as  to  render  it  altogether  aa 
unreasonable  and  imprudent  act  on  Iim  part.'  But  wilfully 
exposing  oueself  to  a  known  danger,  especially  where  in 
case  of  injury  an  action  for  damages  is  calculated  upon,  is 
not  justifiable.'  So  the  alternative  of  'suffering  a  slight 
inconvenience  will  not  justify  the  risking  of  serious  danger  to 
avoid  it ;  it  is  otherwise,  if  the  inoonvenience  is  so  great  that 
it  is  reasonable  to  get  rid  of  it  by  an  act  not  obviously 
dangerous  and  executed  without  carelessness.*  Thus  a 
passenger  ought  not  to  get  out  wheu  it  is  obviously  danger- 

)  ChUd  f.  HeiTD,  L.  B.  9  Eioh.  179.  *  Adami  (.  L.  A  Y.  Bt.  Co.  L.  B.  4 

i  Olajurds  •,  Dethiek,  IB  Q.  B.  4S9  ;  C.  P.  7*9  i  TLdbton  ».  N.'K  Ky.  Co.  L, 

TbompMn  c.  N.  Butera  B;.  Uo.  7  Jar.  B.  10  Q.  B.  371 1  and  2  Q.  B.  D.  8fi  : 

N.  8.  807 ;  8  Jar.  K,  B.  991 ;  but  ie«  Boee  v.  N,  B.  B;.  Co.,  S  Ex.  D.  21S ; 

Wj»tt  V.  Q,  W.  Kj.  Co.  11  Jar.  N.  8.  nee  alio  Sinai  *,  6.  ff .  By.  Co.  L.  B.  i 

Sii,  »Dd  rematki  of  Bnrawell.  L.  J.  in  Eiah.    171  and  Cockla  «.  L.  1  S.  K. 

Imi  t.  DaTliDRtOD,  G  fix.  D.  to.  B;.  Oo.  U.  G  0.  P.  467,  in  irhkh  there 

g  Dnaa  «.  Binuiugham  0.  Co.  L,  B.  ni  much  diilerence  of  opinion  on  tba 
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oas  to  do  BO  -^  or  i£  the  train  is  not  bronght  to  a  final  stand, 
and  there  is  light  and  an  obvions  danger ;'  tboagh  where  the 
train  has  been  brought  to  a  final  standstill,  and  the  place 
is  dark  and  d&ogeroas,  this  Trill  bs  negligeDoe  on  the  part 
of  the  oompan;.'  Whether  calling  ont  the  name  of  a  station 
is  an  invitatiou  to  the  passengers  to  alight  will  depend  npoa 
the  circnmstancea  of  eaoh  case.* 

125.  The  defendant  may  show  that  the  damage  was  the 

result   of  an  inevitable  accident,  and  not 
dsDt  wittumt  de-    throngh  any  deEanlt  of  his ;  as  that  bis  borm 
"  '  was  frightened  by  a  olap  of  thander,  or  by 

the  noisy  approach  oE  a  oart,  or  by  tom-toms,  and  so  becsma 
nngOTemable.'  Bnt  where  the  facts  are  such  as  to  establish 
a  prvmA  fade  case  against  the  defendant,  the  bnrden  of 
proving  that  he  waa  without  default,  is  on  him.^  The 
degree  of  care  to  be  exercised  on  any  occasion,  as  for 
instancei  in  nsing  a  pnblio  thoroughfare,  depends  greatly 
npon  the  damage  likely  to  reanlt  to  others  from  the 
want  of  care ;  thus,  a  man  who  traverses  a  crowded  street 
vith  edged  tools,  or  bare  of  iron  mnst  take  especial 
care  that  he  does  not  hurt  others,  and  is  bound  to  keep 
a  better  look  ont,  than  the  man  who  merely  carries  an 
umbrella. 

126.  But  thoDgh  he  did  not  intend  it,  and  his  was  not 
w^eraChareliM     ''he  hand  that  did  the  damage,  yet  defendant 

bMn  dafsnii,  but    may  be  liable,  if  the  damage  was  the  legal 


1  Brldgei 
Q,  B.  877  Mid  7  H.  L.  --- 
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S  Cockle  «.  L.  £  9.  B.  S.J.  Oo.  L.  B. 
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no  intenlion  to  and  Bstnral  consequence  of  bis  negligence 
°  '  or  miflfea»noe.     Thns,  if  a  sqaib  ia  thrown 

amongst  a  crowd  in  a  poblic  plsoe,  and  is  then  toseed  from 
oira  person  to  another,  the  first  thrower  and  ell  who  tossed 
the  sqaib  otherwise  than  to  pnre  self-defence,  are  responsible 
for  t>ie  damage  it  occasions.^  Whenerer,  in  doing  an  act 
otherwise  lawfnl,  a  man  nnintentioaally  canses  damage  to 
another,  which  with  ordinary  oare  oonld  have  been  foreseen 
and  guarded  agMnst,  he  will  generally  speaking  be  liable  to 
an  action,  provided  snch  other  person  was  injured  in  the 
exercise  of  a  right  available  against  the  world  at  large,  or 
against  the  person  guilty  of  the  negligence.'  80,  generally, 
if  one  is  gnilty  of  negligence  ia  leaving  anything  dangerons 
in  a  place  where  he  knows  it  to  be  extremely  probable,  that 
some  other  person  will  noiastifiably  set  it  in  motion  to  the 
damage  of  a  third  party,  and  if  that  damage  should  be  so 
brought  about,  the  sufferer  may  have  redress  by  action 
against  both  or  either  of  the  two,  bat  aoqueationably  against 
the  first.  Tfans,  if  a  man  pats  a  gun  in  a  place  where 
children  are  playing,  and  one  child  fires  it,  and  hurts  another, 
the  man  is  liable.'  But  in  the  absence  of  negligence  by  the 
defendant,  the  fact  ol  the  plaintiff  being  a  young  child  is 
immaterial,  if  he  improperly  meddled  with  that  which  would 
not  have  hurt  him  if  he  had  left  it  alone ;  and  so,  it  be 
had  been  an  odnlt,  could  not  have  sued.*  80,  if  a  cart  and 
horse  are  negligently  left  by  the  owner  in  the  street  un- 
attended, and  one  passing  strikes  the  horse,  both  are  liable 
for  the  consequent  damage." 


8  LTiM)h«.NnTdiii,ld.] 
p.  Clumbna,  3  Q  B.  D. 
HiUiard,  ISS  tar  AaMrioui 
Bis.  L.  C.  on  Torta,  003. 
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126a.     The  fand«iiieiit&l  principle  applicable  alilce  to  torts 
.     .  to  the  person  or  to  property  ariainfi;  out   of 

o(  iojarr  alone  to  negllgeoce,  is  that  the  proximate  and  not 
the  remote  canse  of  the  injary  is  to  be 
regarded.  If  the  defendant  was  the  anthor  of  the  main  and 
efficient  canse  of  the  injary  he  is  liable,  though  all  the  con- 
sequences  of  his  negligence  might  reasonably  not  have  been 
anticipated  by  bim;>  or  though,  but  for  the  intervenlion 
of  the  neglect  or  fault  of  a  third  person,  his  own  negligence 
might  have  proved  harmless.'  Bat  he  is  not  liable  where 
his  act  was  not  the  direct  cause  of  the  injury  and  taken  by 
itself  was  not  a  breach  of  duty  towards  the  plaintiff.'  These 
cases  on  the  remoteness  of  the  cause  of  an  injury  are  to  be 
distinguished  both  from  the  oases  on  the  remoteness  of  a 
damage  as  the  result  of  any  injary'  and  from  those  cases 
-where  the  defect  is  in  the  absenoe  of  any  duty  from  the 
defendant  to  the  plaintiff  in  relation  to  the  cause,  thongh 
operating  directly,  from  which  the  plaintiff  has  snffered.^ 

127.  Another  instance  of  tort  to  the  person  is  from  the 
NnouoEHiKntF-  negligent  keeping  of  animals  either  wild 
iNooF  AiniuLB.  or  domestic.  Any  one  who  keeps  a  wild 
animal,  as  a  tiger  or  bear,  which  escapes  and  does  damage, 
is  liable  without  any  proof  of  notice  of  the  animal's  ferocity; 
bat  where  the  damage  is  done  by  a  domestic  animal,  the 
plaintiff  mnst  show  that  the  defendant  knew  the  animal 
was  accastomed  to  do  mischief.^  But  the  gist  ot  the  action  is 
not  the  negligent  keeping,  but  the  keeping  with  knowledge 


2631  Wilki'ni  *.  Day,  12  Q.  B.  D.  IID.   Uilnea*.  EndderBfield,  10  Q.  B.  D.  1S4. 

3  Bomxr*  «.  Match,  Qm  Co.  L  B.        4  See  infra,  S  848—51. 
fi  Eich.  67 :  Callia*  «.  H.  L.  CoQun.        5  See    infra,    (    1&2  j    Batchelor    «. 
L.  K.  4  0.  P.  S7»:  Hammn  •.  G.  tf,    Fortetcoe,  11  Q.  B.  D.  474. 
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of  the  misobieTong  propensity,  whether  the  animal  be  of  a 

savage  or  domestta  aature ;  eo  that  it  ib  immaterial  though 

in  faot  there  was  no  negligoDGe  in  the  keeping;  but  the 

negligence  ia  in  keeping  sach  an  animal  after  notice;  and 

aa  to  a  wild  animal,   there  is  alway a  each  notice,'    A  singte 

iastanoe  of  ferocity  is  suffioient  notice,  or  eren  a  knowledge 

that  it  haa  evinced  a  savage  disposibioa  by  attempting  to 

bite  ;>  and  there  is  no  difiereoce  between  a  corporation  and 

an  individual  as  to  what  is  snob  notice.'   The  knowledge  of 

the  servant  who  keeps  the  animal  aa  to  its  ferocity  is  the 

knowledge  of  the  master,'    If  a  horse  is  negligently  enffered 

to  stray  into  a  road,  or  on  to  anotber'a  land,  and  does  any 

kind  of  damage,  the  owner  is  liable  thongh  the  horse  was 

not  known  to  be  vioioas.'    Bnt  a  man  is  entitled  to  keep  a 

ferocious  dog  for   the  protection   of  his   premises,  and  to 

tarn  it  loose  therein  at  night,'    He  has,  thongh,  no  right  to 

pQt  a  ferocious  dog  in  such  a  situation  in  the  way  of  accesB 

to  his  hoose,  that  a  person,  innocently  coming  there  for  a 

Inwful  purpose  in  the  day-time,  may  be  injured  by  it.'    But 

one  may  not  shoot  a  dog  though  he  is  ferocious;  to  jnstify 

that,  it  must  be  actually  attacking  the  shooter  at  the  time.' 

128.     So,  there  is  a  pnblio  duty  on  the  owner  of  land  bo 

to  use  his  property  aa  not  to  ininre  others. 
Nmuokst  DMre     „,     .  , ,      ,  „  , 

ar  KSAL  FBD-     The  improper  nser  of  land  more  often  resnlts 

in  damage  to  property  than  to  the  person  ; 
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thxiB,  nnitanoes,  aa  by  eairjiag  os  noisy  or  offenBiTS  feradsB 
OB  one's  premises,  may  more  oonreniently  be  treated  aa  in- 
jurioB  to  property ;  since  thoagh  faartfnl  to  the  health  or 
repose  of  others,  the  aotnal  damage  may  be  better  judged 
of  by  the  oooaeqaeiitly  deteriorated  ralae  o£  adjaoent  pro- 
perty, resnUing  from  ita  being  rendered  more  or  less  unfit 
for  habitation.  Bat  there  are  aome  oases  of  negligent  oser 
of  real  property  wfaioh  are  simply  torts  to  the  person ;  thus, 
the  ooonpier  of  a  hooae  in  a  town  is  bonnd  to  feooe  in  his 
cellar,  area,  or  irell  abating  npon  the  road,  and  if  an  aoci> 
dent  happens  therefrom  to  a  person,  it  ia  no  defence  that  the 
premises  bad  been  in  the  same  state  -for  many  years  before 
the  defendant  came  into  possession  of  them;^  or  that  he 
employed  a  proper  person  to  pnt  them  in  repair  who  did  it 
oegHgently.'  Bnt  there  may  be  a  dedication  of  land  by  the 
owner  as  a  highway  snbjeot  to  an  existing  risk  or  incon- 
venience, and  then  be  will  not  be  liable,  for  the  pnblio  take 
the  road  as  it  is.^  So,  a  person  oaiDg  a  pnblio  navigable 
rirer  is  boand  to  use  raaeonable  akill  and  cars  to  prevent 
mischief  to  other  vessels.  Bnt  it  his  vessel  is  sank  withont 
any  default  on  his  part,  as  by  a  cyclone,  he  is  not  boand  to 
remove  it,  though  it  may  be  an  obstraction  ;  nor  is  be  liable 
for  the  accidents  it  canses,  if  he  ceases  to  have  posBession 
of  or  control  over  it.  Bat  the  owner  or  a  parchoser  retain- 
ing possession  would  be  liable  if  defaalt  of  some  kind  be 
proved  against  him.* 

129.     Thns  a  railway  company  may  be  liable  for  injarieB 
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to  peiBODB  nainp  the  lerel  croisings  ob  th« 
line,  or  from  defects  ia  their  stetiooa ;  but 
each  sue  will  depend  on  its  own  circamatanceB.'  So,  every 
occapier  oE  land  who  allows  wells  or  shafts  to  remain 
unguarded,  is  liable  in  damages  to  persons  falling  into  them, 
provided  they  were  lawfully  trarersiog  the  land,  aod  there 
vras  no  negligence  on  their  part.^  So,  if  strangers  are  allow- 
ed to  nse  a  private  way  across  land,  or  a  partienlar  pathway 
ia  need  as  the  ordinary  means  of  access  to  a  dwelling  honse, 
liability  will  be  incurred  by  neglecting  to  fence  off  danger- 
one  placet  Adjoining  snob  way.*  But  there  is  no  liability, 
where  a  peraon  straya  off  the  road  or  pathway,  thoagh  he 
does  so  in  the  nighti  provided  the  dangerous  place  was  not 
immediately  adjacent  to  the  way.*  Where  there  ia  a  statn* 
tory  right  to  divert  an  old  pathway,  though  there  may  be 
no  duty  to  fence  the  path,  there  will  be  a  duty  to  take  rea- 
■onable  care  at  the  point  of  diversion,  that  a  peraon  ahonld 
not  be  injured  by  continuing  on  the  old  path  instead  of  using 
the  new  one.*  If  there  is  leave  to  cross  a  field,  &e.,  by 
aeveral  ways,  and  a  man  uses  the  more  convenient  but  more 
dangerous  way,  and  e&ffers,  the  owner  is  not  liable.*  So 
where  a  passenger  travels  free  'at  his  own  risk/  this  condi- 
tion will  include  the  risk  of  injury  from  the  defective  atate 
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of  tha  company'B  premises.^  A  third  partj,  haTiog  leave  to 
place  building;  materials  on  a  private  road,  aod  placing  them 
so  negligently  that  another  lawfully  using  the  road  ia  hurt, 
will  be  liable  to  him  in  damages.'  So  geuerallj  an  action  wilt 
lie  for  an  injary  resulting  from  an  occupation  of  a  part  of  the 
highway  amounting  to  an  obstrnotion  and  prevention  of  its 
free  nser  by  the  public  to  an  extent  wbioh  is  nnreasonable ; 
as  where  the  side  of  a  road  is  used  as  a  place  of  deposit  for 
a  steam  roller,  and  a  person  ia  hurt  in  oonaeqnence;  thoogh 
there  might  have  been  no  liability  if  the  accident  bad  happen- 
ed whilst  the  roller  was  passing  along  tbe  road,  and  so  using 
it  as  a  highway.*  Similarly  a  person  delivering  goods  at 
another's  house,  will  be  liable  for  his  own  or  bis  servant's 
negligence  in  opening  grates  for  the  purpose.*  Sothn^is 
a  duty  on  a  dock  company  to  parties  visiting  ships  to  Iceep 
the  gangwajB  from  one  ship  to  another  in  a  secure  state.' 
So,  a  shop-keeper,  who  invites  the  public  to  bis  shop,  is  liable 
for  having  a  trap  door  opened  without  any  protection,  by 
which  his  customers  suffer.^  Where  plaintiff  was  barb  whilst 
employed  on  defendant's  premises  by  falling  down  an 
unfenoed  hole  which  was  unreasonably  dangerons  to  persons 
not  usually  employed  on  the  premises,  tbe  defendant  was 
held  liable.'  So,  if  a  at«,nd  on  a  race  oonrse  is  negligently 
constructed,  and  one  is  thereby  hurt,  those  who  caused  it  to 
bs  erected  and  received  the  entrance  money,  will  be  li^le, 
tboagh  personally  free  from  negligence.^  It  is  the  same  as 
to  a  port  or  public  market  where  tolls  are  taken;  the  owner 
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thereof  is  liable  for  any  daDgerons  strnotare  oanBing 
damage  to  pereoa  or  propeit;;,  at  least  if  the  danger  wm  not 
so  obvious  that  no  one  aboald  have  inourred  tbe  risk.^  So 
also  a  carrier  of  passengers  is  liable  where  the  station  or 
starting  place  ssed  hy  him  is  dangerous  even  thongh  it  is  nob 
mider  his  exclnsive  control.'  So,  generally,  a  man  may  not 
znake  dangerous  ezoarations  near  a  pablio  highway,  nor  do 
any  other  act,  as  disoharging  fire-arms  near  saoh  road,  likely 
to  result  in  damage  to  others.^  Where  there  is  no  duty  to 
fence  or  protect  a  dangerous  spot,  there  is  no  liability  from 
the  nse  of  an  obviously  defective  protection,  bat  it  might  be 
otherwise  from  the  use  of  a  defective  means  of  protectioa 
concealing  tbe  danger,  and  so  serving  as  a  trap.*  There 
must  be  something  like  fraud  on  the  part  of  the  owner  in 
this  respect,  otherwise  the  mere  permissive  use  of  a  close  in 
which  are  dangerous  places,  does  not  render  tbe  owner 
liable.^  Where  a  landlord  lets  a  tenement  to  several  with 
a  common  staircase,  that  is  a  necessary  part  of  the  bailding, 
and  there  is  an  implied  condition  that  it  shall  be  reasonably 
safe,  and  he  is  liable  for  injury  from  a  defective  rail ;  bnt  if 
there  is  a  mere  license  to  tbe  tenants  to  nse,  if  they  like, 
the  roof  for  drying  clothes,  they  take  this  as  they  find  it, 
and  there  is  no  implied  condition  that  the  rait  round  the 
roof  is  safe."  It  eeems  that,  apart  from  express  law,  the 
Betting  spring  gnus,  or  each  things  as  are  likely  to  produce 
grievoas  hart,  without  giving  notice  of  them,  is  actionable 
even  though  the  person  injured  was  a  trespasser.     Notice 

irrnng ;   IM  Hurit  •.  Hobbi,  3  Ex.  D. 
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woold  protect  from  liability ;  and  bo  iE  they  were  set  afe 
night  to  protect  property.  In  India  there  is  not,  it  seems, 
aay  express  law  oa  the  Babjscb  as  there  Js  in  England.^ 

130.  So,  a  landlord  is  responsible  if  he  leases  to  another 
D>Dg«Kia*  build-     a  honse  adjoining  a  road,  which,  from  age 

*"**-  ■   or  faalty   constrnotion,  is   daiigeroas   and 

damages  others.^  If  it  became  so  after  he  leased  it,  be  ia 
not  liable,  unless  he  was  bound  to  keep  it  in  repnir.^  The 
occupier  is  also  liable,  provided  be  knew,  or  onght  to  have 
known,  that  the  honse  was  in  a  dangerous  state,  and 
chose  to  become  and  continue  the  occupier  oE  it,  with  know- 
ledge oE  its  dangeroas  condition.*  Bat  the  landloi-d  is 
not  liable  to  the  tenant,  unless  be  agreed  to  keep  the  house 
in  repair,  though  the  roof  falls  in  and  hurts  the  tenant  or 
his  Eamilj.* 

131 .  So,  the  public  duty  may  be  one  arising  oat  of  express 

enactment.  I'has,  a  railway  company  ia 
■  riling  from  bonnd  to  keep  their  stations  sufficiently 
eipiesB  i»w.  well-lighted  to  guide  and  direct  strangers 

who  are  wholly  unacquainted  with  the  locality.^  IE  persons 
are  allowed  to  cross  the  line  at  the  stations,  the  company  is 
bound  to  have  persons  or  other  means  for  pointing  out  the 
right  place  to  cross.'  IE  notices  not  to  cross  have,  with  the 
full  knowledge  oE  the  company,  been  habitually  disregarded, 
their  mere  existence  is  no  defence  when  injury  results  in 
crossing.^    A.  company  is  generally  bound  to  fence  its  Hue 
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Bad  is  then  liable  if  catUe  stray  on  to  it  throngh  a  defective 
fence,  and  are  bnrt.'  So,  a  oanal  company  is  bound  to  take 
reaaonable  care  to  render  tbe  narigation  of  the  canal  safe, 
and  where  it  intereecta  a  rood  to  have  proper  bridges,  rails, 
and  lights.  And,  generally,  powers  given  by  statute  are  not 
to  be  used  to  the  peril  of  the  lives  or  limbs  of  the  Qaeen's 
snbjecta.  Tbey  are  to  be  exercised  reasonably,  and  with 
due  care,  so  as  not,  by  negligence,  to  oanae  dangers  to 
others ;  or  to  create  a  nuiaanoe,  public  or  private,  thereby. 
Only  express  enactment  can  affect  private  rights,*  And 
where  such  powers  are  conferred  on  parties  partly  for  their 
own  benefit,  and  are  exercised  for  their  own  profit,  snoh 
partisa  are  anawer&ble  for  the  careless  exercise  thereof.' 
Where  a  disease  ia  oantagions  there  is  a  legal  obliga- 
tion on  the  siok  person,  or  those  having  tbe  care  of 
bim,  not  to  do  anything  avoidable  that  may  tend  to 
spread  it,  as  by  going  into  a  pnblio  place.  Kecessity, 
as  in  ease  of  a  fire,  may  be  a  defence.  It  is  also  an 
incident  to  habitation  in  a  town  to  hear  the  necessary 
risk  of  neighbours  falling  ill,  bat  not  to  submit  to  the 
bringing  in  of  contagion  where  it  wbh  nob  before.  Hence 
to  gather  together  iu  one  spot  patients  Buffering  from 
contagions  disease  may  be  lawful,  but  not  so  as  to  en- 
danger  the  public  health  by  spreading  it,  nor  so  as  to 
injure  the  owners  of   adjoining  propei-ty   by  producing   a 


132.     Commissioners  and  others  acting  gratuitously,  (not 
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however  being  commisai oners  or  bodies  cor- 
lotJDg  gntnitou*-  porate  formed  for  trading  or  other  profitable 
^'  purpoBea)^  are  iiot  liable,  if    they  order    a 

tbiDg  to  be  done  which  is  nithia  the  scopa  of  their  authority 
and  are  not  themeelveB  gailty  of  negligeuce  or  mJacouduct 
ia  doing  it.  Bnt  their  agent,  contractors,  and  workmen 
will  be  pei'Bonally  answerable  for  damage  done  in  the  negli' 
gent  execntioD  of  such  work.^  But  iti  case  of  non-feasance, 
or  a  duty  left  undone,  the  general  rule  applies  that  the  dnty 
and  liability  of  the  employed  are  to  the  employer,— oC  the 
employer  towards  third  parties;*  and  where  each  commis- 
sioners  have  a  positive  duty  to  perform,  its  omiaaion  is  not 
excnaed  by  the  want  oE  funds  at  their  diapoBal.*  Where 
they  have  done  no  act  to  create  or  inorsaae  a  prior  existing 
nuisance,  bnt  have  a  geneml  pablio  duty  (as  to  oarry  ont  a 
system,  of  drainage)  by  the  perEormanoa  of  which  such 
Daiaance  will  be  removed,  the  remedy  for  neglect  ia  not  by 
actions  by  individuals  aSected  thereby,  but  by  a  proceed- 
ing to  compel  the  performance  of  the  geueral  public  dnty.^ 
Commiasiouers  are  liable,  though  acting  within  their  juria- 
diction,  if,  having  the  means  of  knowledge,  they  remaiu 
negligently  ignorant,'  or;  if  they  act  wantonly  and  oppres- 
sively and  cause  annecessary  damage  to  individuals.'  Where 
antboriied  pablio  works  have  been  executed,  parties  clothed 
with  the  poaseasion  of  them  are  bound  to  maintain  them  in 


I  Hen«}  Doak>  «.  Gibbi,  L.  B.  1 
H,  L.93;inteBlI7;  vidOo«».Wi>e, 
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4  ToMK.,  Daiu,  8  Jnr.  N.  8.  286  ; 
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G  Gltuiiop  *.  HuCoD  Hoard  12  Ch. 
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R  proper  aUte  of  aeoority ;  or  i{  unable  to  do  so,  tliey  oa{fh6 
to  olose  tbem,  or  give  notice  of  tfaeir  condition  ;  otherwise 
they  will  be  liable  for  damages  sustained  by  persona  nsing 
them.^  Sach  are  some  of  the  general  mlea,  but  the  liability 
is  nsnally  regulated  expressly  by  the  eoactment  in  each 
esse. 

133.  Next  aa  to  torts  to  the  person  by  breach  of  some 
„  private  duty.     This  may  be  a  duty  existing 

BBucH  or  PM-  at  oommon  law,  of  whiob  a  private  nuisauoe, 
resulting  tn  damage  to  the  person,  may 
afford  an  example.  When  the  nuisauoe  is  of  a  mixed  kind, 
as  productive  of  damage  to  the  health  or  comfort  oC  the 
person,  and  also  caasiug  depreciation  in  the  value  of 
property,  it  will  be  more  convenient  to  consider  it  under 
the  head  of  torts  to  property. 

134.  When  (he  damage  results  from  the  negligence  or 

incompetency  of  a  professional  maU)  aa  a 
pBoiKsstoHib  surgeon,  the  injury  may  be  viewed,  either 
*"''  as  a  breach   of  that  daty  which  the  law 

imposes  upon  a  professional  man  to  possess  and  exercise 
reasonable  skill  and  care  in  treating  his  pstients,  or  as  a 
breach  of  an  implied  contract  that  he  does  possess  such 
skill.  And,  hence,  the  party  who  suffers  from  the  want  of 
snob  skill  and  care,  may  have  an  action,  though,  under  the 
oironmstances  oE  the  case,  there  was  no  privity  of  contract 
between  faim  and  the  su^eon.*  But  a  sargeon  ia  not 
bound  to,  nor  does  he  impliedly  nndertake  that  be  will, 
perform  a  cure,  nor  does  he  undertake  to  nee  the  highest 
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possible  degree  oE  Bkill,  bnt  fae  is  boand,  aad  does  nnd«r- 
take,  to  bring  a.  fair  and  competenl;  degree  of  skill,  and  to 
exercise  a  reasonable  degree  oF  care  and  diligence.'  Gene- 
ralljr,  the  like  rule  applies  to  others  exercising  a  pablic 
profession  or  calling,  where  their  negligence  results  in  per- 
sonal damage  to  those  on  whose  behalf  they  are  employed. 
But  one  chosen  to  act  as  arbitrator  is  not  liable  for  want  of 
iaither  akill  or  care,  eveu  though  chosen  because  he  exercises 
Bome  particular  profession  or  business.  It  is  enough  if  hu 
acts  faithfully  and  honestly.^  Pi-ofessional  negligonoe  affects 
property  more  frequently  than  it  does  the  pei-son. 

135.     The  liability  of  coach  and  transit  proprietors,  and 
-  others  who  are  common  carriers  of  passen- 

ctBMiB*  or  PIS.  gera,  is  very  similar  in  its  nature.  The  lla- 
*""*  bility  for  damage  to  their  passengers  result- 

ing from  negligence,  does  not  arise  from  the  contract,  nor 
depend  upon  the  fact  of  compensation  being  paid  for  the 
serrioe ;  it  is  a  duty  imposed  by  law ;  and  the  promise  to 
carry  safely  is  implied  from  the  duty,  not  the  duty  from 
the  promise.'  Hence  even  a  passenger  travelling  gratui- 
tously (nnless  he  expressly  agrees  to  travel  at  his  own  risk,) 
may  recover  damages;*  even  though  he  ought  to  have  paid 
a  fare,  but  without  fraud  did  not  do  so;'  nud  hence  also 
where  the  same  line  is  used  in  common  by  two  companies, 
and  one  company  permits  a  passenger  with  a  ticket  from 
the  other  company  to  travel  in  its  trains,  it  is  liable  to  him 
for  an  injury  from  negligence,  though  the  ticket  was  not 


1  Lanphier  *.  Pbipos,  &  C.  &  P.  4.79. 

3  Pipi»  >.  SoBe,  L.  R.  7  O.  P.  3S, 
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iBsned  by  or  for  tbem.^  Bof  ooe  wbo  is  not »  common  carrier 
bnt  carries  another  gratnitoaely,  is  liable  only  for  gtOB^ 
Degligence.*  Where  a  person  expressly  agrees  to  travel  at 
hia  own  risk,  tbe  condition  applies  to  tbe'wbole  joarney, 
IhoDgh  it  may  be  on  more  than  one  line.''  The  liability  oE 
carriers  oE  passengers  is  not  so  extensive  as  that  of  carriera 
of  goods;  tbey  do  not  warrant  tbe  safety  of  the  paasengera 
at  all  events,  but  are  liable  to  this  extent,  that  they  and 
their  agents  possesB  competent  skill,  and  that  they  will,  so 
far  as  hnman  care  and  foresight  will  go,  use  tbe  atmost  care 
and  diligence  of  very  cantious  persons.  Sspeoially  in  tho 
case  oE  railways,  the  personal  safety  of  passengers  shoald  not 
be  left  to  chance,  or  the  negligence  of  oareless  agents ;  and 
any  negligence  may  well  deserve  to  be  called  gross.*  Where 
a  railway  company  has  running  powers  orer  another  com- 
pany's line,  it  is  liable  to  passengers  for  injury  from  collision, 
though  it  was  owing  to  the  cegligence  of  the  servants  oE 
the  other  company.^ 

136.  Common  carriers  of  passengers  are  bonnd  to  take 
Dntj   to     taka     *''  ^^°  *'"®  ""^ady  to  pay,  and  for  whom  they 

vateagtn.  have  room  j  while  a  passenger  is  bonnd  to 

sobmit  to  reasonable  rnles  for  the  safety  and  convenience  of 
all,  Knd  he  may  be  refnsed  admittAnoe  if  he  refases  to  obey 
BRob,  or  is  guilty  of  gross  and  vulgar  habits,  or  makes  a 
distarbance,  or  is  a  dieaolute  or  saspicions  character.^ 

137.  Next  the   vehicles  mnst  be  road-worthy.     If   an 
Oompatanoy  of    accident  happens  from  any  defect,  althoogh 

lehieiet,  «o.  qqi  of  gjght  and  oot  discoverable  upon  ordi- 

1  ?oolkM  «.  M.  D.  Rf.  Co.  4 C. F.I Q.  B.  4S7. 
O.H7,aiid6C.  P.  D.  1S7.  1  Stoi;  dd  Bailm.  SDl- 
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bary  examinatioD,  yeb  iE  it  might  be  diBcovered  by  b  more 
miDate  examination  and  more  exact  diligence,  the  carrier 
will  be  liable;'  bat  not  if  the  defect  was  altogether  hidden, 
BB  a  small  flaw  in  the  interior  of  an  iron  axle  tree.'  The 
obligation  of  ench  a  carrier  ia  to  nae  dae  care,  akill  and  fore- 
sight to  carry  the  paasengers  aafely,  bnt  is  not  a  warranty 
that  the  carriage  is  in  all  respects  perfect,  that  is  free 
from  all  defects  likely  to  cause  peril,  though  snch  that 
no  akill,  care  or  foresight  could  have  detected  their  exist- 
eiice.'  A.  jobmsster,  who  lets  carriages,  has  a  like  duty ; 
and  althongb  not  an  insurer  against  alt  defects,  he  is 
an  insurer  against  all  defeats  which  care  and  skill  can 
guard  against.  He  must  aupply  a  carriage  aa  fit  for  the 
purpose  for  which  it  is  hired  as  oare  and  skill  can  render ; 
and  if,  whilst  being  properly  used,  it  breaks  down,  he 
must  shew  that  the  breakdown  was,  in  the  proper  sense 
of  the  word,  an  aocident  not  prereutible  by  any  care 
or  skill.  The  want  of  snch  dae  diligence  is  a  tort.*  So, 
the  driver  must  be  oarefal,  of  reasonable  skill  and  good 
habits,  and  acquainted  with  the  road;  the  horses  steady 
and  not  vioiona,  and  the  harnesa  of  safSoient  atrengtb 
and  properly  made,  and  there  muat  be  alao  lights  at  night.* 
The  carriage  must  not  be  overloaded  with  passengers  or 
luggage.'  Negligence  or  incantion  in  the  driver,  or  his 
omitting  to  give  due  warning  in  a  particular  passage  to 
passengers,  will  involve  liability  for  damage  resulting  there- 
from.'    If  from  any  neglect  there  was  real  danger,  and 
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tke  ptaaengar,  to  escape,  jamps  ofE,  and  ia  thereby  hurt,  the 
ourier  is  atiU  liable.' 

138.    Where  two  oarriageB  come  into  oolliaioD  caused  by 
Qegligent  driyiDg  oo  both  sidea,  and  a  pas- 
joiDt  Mgligenoe  ol    aeogeT  ia  bnrt,  it  has  been  held  that  he  ia 
**"""•  identified  with  bis  own  driver,  and  can  re- 

coTer  damagea  only  from  him  or  hia  principaL  Bnt  it  seems 
bighly  onreaaonable  to  apply  the  doctrine  of  contributory 
negligence  to  anch  a  caae,  and  there  is  no  valid  reason  why 
both  the  wrongdoera  ahonld  not  be  considered  liable  to  a 
peraon  free  from  all  blame,  not  anawerable  for  the  acta  of 
either  of  them,  and  whom  they  hare  injnred.'  On  principle, 
if  A  ia  a  passenger  of  6  and  ia  injared  by  a  oolliaion,  the 
result  of  the  joint  negligence  of  B  and  C,  it  aeema  absnrcl 
to  say  that  A  ia  identified  with  B,  and  must  stand  in  hia 
ehoea ;  or  that  B  waa  in  any  senae  the  agent  of  A,  so  that 
the  acta  of  B  must  be  imputed  to  A ;  but  it  aeema  correct 
to  say  that,  whether  A  electa  to  ane  B  or  C,  what  he  has  gob 
in  either  caae  to  ahow  is,  that  it  was  the  negligence  of  the 
defendaut  whom  he  haa  elected  to  Bae,  which  waa  the  prox- 
imate and  efficient  cause  of  the  injary.  Clearly,  i(  the  colli- 
aioD  waa  due  solely  to  the  negligence  of  B,  or  aolely  to  that 
of  G,  he  can  sae  him  ouly  who  aolely  oanaed  the  oolliaion, 
and  it  ia  immaterial  whether  A  waa  the  passenger  of  B  or 
of  C  If  there  was  oootribntory  negligence  by  B,  ao  that 
B  conld  not  recover  against  C,  then  neither  can  A  recover 
against  C,  not  on  the  ground  of  identification  or  agency, 
bat  because  C  then  ahowa  that  hia  negligence  was  not  the 
proximate  oanae  of  the  injury.     So  that  in  any  caae  the 

1  Jonn  V.  Bojee,  1  Btirk  4M-  I  Co.,  L.  fi.  10  St.  47  i  qnattioiMd  in 
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qneBtion  is  not  whetber  A  was  the  passenger  of  B  or  of  C, 
bat  whether  the  negligence  of  B  or  that  of  C  woa  the  effi- 
cient oaaae  oE  the  wrong.  In  the  rare  case  of  proof  of 
absotote  eqaality  of  gailt,  there  seems,  on  principle,  no 
reason  why  B  and  C  shonld  not  be  deftU  with  as  any  other 
joint  tor U feasors.^  The  same  principle  applies  where  one 
nnder  the  oare  of  another  is  injnredi  and  the  cnstodian  is 
also  guilty  of  negligence.  IE  so  yoang  as  to  be  iacapablo 
of  self-proteotion,  the  child  is  in  relation  to  its  cnstodian  a 
mere  chattel  j  if  more  or  less  capable,  then  it  is  the  ordinary 
case  of  where  A's  negligence  has  resalted  in  harm  to  B, 
bat  there  has  intervened  an  act  by  a  third  person  C,  and 
the  qnestion  is  whether  it  was  the  negligence  of  A,  or 
the  act  of  C,  which  was  the  main  and  efiSoient  cause  of  the 
injury  to  B,^  There  is  no  real  identification  of  the  child 
with  its  cnstodian.  Qnite  distinct  is  the  case  where  the 
negligence  of  the  cnstodian  is  not  the  eauta,  bat  only  the 
OBCtuion,  of  the  injary  to  the  child;  as  where  it  is  left  to 
wander  into  a  crowded  street.  The  sole  qnestion  is  not  any 
contributory  negligence  of  the  parent,  but  the  negligence, 
having  regard  to  place  and  object,  of  him  who  injures  the 
ehild.  Where  two  companies  by  an  arrangement  between 
them  use  stations  or  the  same  line  in  common,  then  firatly. 
if  a  passenger  of  A  is  bnrt  by  the  negligence  of  B,  the 
latter  is  olearly  liable  to  him ;  secondly,  A  ia  liable  to 
its  passengers,  thongh  tha  defect  was  in  B*s  line  or  the 
negligence  that  of  B's  servants,  where  the  default  related 
to  the  management  of  the  line  or  train,  for  B's  line  and 
servants  are  so  far  really  those  of  A;  but  thirdly,  A  is 
not  liable  where  the  default  of  B  was  as  eztraneona  an 

1  SMAnrirtrciiiit*.  L.  AT.  Bj.  Ca,  I     3  Wut«  «.  N.  E.  By.  Co-,  E.  B,  1 
L.  B.  10  Ei.  GS,  U.  I  E.  71II. 
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Mot  of  neglif^Bce  as  if  it  had  been  the  act  of  a  trespaseer  or 
third  part;.' 

139.    In  case  of  acci<ileat  to  a  carriage  drawa  b;  horses, 
Proof  of  iMgU-     ^c.,  Borne  evidence  of  negligeucd  moat  be 
P""*-  given;  the  mere  fact  of  the  accident  ia  not 

enoagh ;  thongh,  generally  in  ench  caaeB,  the  same  evidence 
which  proves  the  damage  done,  shows  also  circnmstanceB 
from  which  strong  presumptions  of  negligence  arise,  and 
wbioh  cast  on  the  defendant,  the  harden  oE  disproving 
it.'  The  overcrowding  of  the  carriages  and  the  ioBnfB- 
cient^  of  the  officials  to  control  a  crowd  may  be  evidence 
of  negligence ;  bat  then  (as  in  all  cases)  it  innat  be 
shown  that  this  negligence  was  in  some  way  connected 
with  the  accident;  and  whether  there  is  aach  evidence 
as,  if  believed,  woald  reasonably  establish  the  negligence' 
as  the  oanse  of  the  acotdetit  is  a  qnestion  of  law;  and 
whether  the  evidence,  if  it  exists,  ebonld  be  believed,  is 
a  qaestion  of  fact.'  When  there  has  been  an  accident 
on  a  railway  by  mnning  off  the  lioe,  it  has  been  held 
that  it  lies  on  the  company  to  disprove  the  negligence, 
since  both  rail  and  carriage  weie  nnder  their  control.*  The 
fact  of  a  railway  having  given  way,  is  primA  facie  evi- 
dence of  its  iusufficiency ;  and  a  railway  should  be  bo 
coDstrncted  aa  to  resist  all  violence  that  may  be  expected 
to  occnr,  though  rarely."    Bnt  the  general  rule  is  that  there 


1  Terbatt  •■  B.  &  D.  Rj.  Co.  T..  R. 

6Q.  B.  78|  Thoma*  •-  Rhjmnay  Ry.  __-.,_         . 

Co.  L.  B.  6  Q.  B.  36S  cflmpunJ  with  Cut.  1U3;   tee  kIbo  DnbUn  By.  Oo.  i 

Wiigbt  «.  UidL  Ry.  Co.  L.  R.  8  Eioh.  Slattery,  g  App.  Cat.  1156  where  thera 

1S7.  wu  mii(^  ooutrOTSrgy  wbather  the  cub 

2  Story  on  Bulm.  SOla;  Moffatt  •.  ihonld  have  gone  to  tliejnry. 
Bat«iiiu>,  L.  B.  .<t  F.  C.  116 ;  Bimaan  *.  i  Oarpue  «.  L.  k  B.  Rj.  Co.  L.  B.  6 
L.  Q.  O.  Ca.  L.  B.  S  C  P.  390,  and  we  Q.  B.  7B1,  and  lea  infn  g  20n. 

S  124foT(»Maaf  Degligeiice;iQ(lnwuig  5  Canada.  Ae. B;.  Co. «. Fawoett,  9 
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ought  to  be  affirmatire  evideaoe  oE  aegligenoe ;' thongfa,  in 
some  cases,  the  fact  of  the  aooident  itseU  may,  from  its 
nature,  be  primd  facie  evidenoe  of  negligence ;  as  where 
goods  fall  ont  of  a  warehooae  into  a  pnblio  street;'  or  where 
no  reasonable  explanation  of  the  damage  can  be  given  except 
the  negligence  of  the  defendants.'  In  India  as  to  goods  the 
bnrdeD  is,  hy  express  law,  not  upon  the  plaintiff  to  prove 
negligence  or  fraud  by  the  carrier.*  But  a  railway  company 
though  bound  to  use  reasonable  care  to  prevent  accidenta 
from  cattle  straying  on  the  line,  does  not  warrant  the  snffi- 
denoy  of  the  fences,  and  there  shonid  be  some  evidence  of 
neglect." 

140.  But  proof  of  mere  accident  ia  a  good  defence,  as, 
DrfmiMofmera    ^"^^.t  it  Was  Caused  by  foggy  weather,  the 

■°°>^°*^  removal  of  accustomed  landmarks,'   or  1^ 

the  horses  being  accidentally  frightened  and  becoming 
unmanageable,'  or  by  some  unforeseen  obstruction,  or  by  the 
inclemency  of  the  weather  rendering  the  driver  incapable 
of  doing  bia  duty.' 

141,  An  instance  of  tort  arising  ont  of  contract,  is  where 

there  hns  been  a  breach  oC  the  privnte  dutv 

LlABOJTT  OF  A  .         ,        ,,  ,  ., 

MiBTBR  TO  uis  Owing  Df  toc  master  to  the  servant  coase- 
MBTAMT.  qnent  upon  the  employment.     Generally,  it 

is  said  that  the  servant  engages  to  run  the  ordinary  risk  of 


1  Eummond  «-  White,  8  Jnr.  H.  S. 
7SS  I  Weirura  *.  L.  A  B.  Ry.  Co.  L.  K. 
4  Q.  B.  69S,  ud  ne  Daniel «.  Met.  B;. 
Co.  L.  S.  8  O.  P.  ESI,  ftud  Fordham  «. 
L.  &  B,  Bj.  Co,  id.  4  0.  P.  619  for 
eiainnlet  of  wbit  i*  inrh  eridanoe. 

S  BTrna  «.  B«ull«,  10  Jnr.  N.  B. 
1107  i  Uoott  e.  London  D.  Co.,  11  Jnr. 
"{.8.104;  BUmire*  V.  L.  A  T.  Bj.  Co. 


P.  14 ;  Keame;,  v.  L.  B.  &  S.  C.  Bt. 
Co  id.  fi  Q.  B.  411,  «Dd  6  Q.  B.  798. 
4  Aot  IV  of  187B,  1. 18,  iDd  Aot  nt 

ofises,  1.  9. 

fi  BoitoD  ■.  S.  B.  By.  Go.  L.  B.  8  Q. 
B.  MB. 

6  Orofto  «.  WkterhoiuB,  S  Bing.  IIB. 

7  Holmea  «.  Htther,  L.  B.  10  Eioh. 
set)  Haauni  •.  DongUi,  6  Q.  B.  D. 
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the  employment,  aad  that  perils  arising  from  tlie  negligence 
of  fellow-eervants  engaged  in  a  common  service,  are  incladed 
ia  tbis  risk ;  for  that  fae  might  decline  the  service,  and  the 
risk  is  included  in  his  compensation.^  Ae  to  the  limits  of 
this  rnle  there  has  not  been  a  uniformity  of  opinion, 

141a.  Kow  in  England  by  43  &  44  Vict.  c.  42  a  work- 
man ie,  in  certain  cases,  placed  in  the  same  relation  as  a 
stranger,  and  may  recover  damages  to  a  limited  amount 
when  iojured  by  the  negligence  of  his  employer  or  his  ser- 
ranU.  This  is  bo  when  the  injury  is  caused  (1)  by  a  defect 
in  the  works  or  plant  arising  or  cootinuing  through  the 
negligence  o£  the  employer,  or  some  servant  entrosted 
therewith ;  or  (2)  by  the  negligence,  in  course  of  auperin- 
tendence,  of  a  servant  whose  main  duty  is  such  superin- 
tendence; or  (3)  by  the  negligence  of  some  other  servant 
in  the  course  of  obeying  his  directions  which  he  was  at 
tiie  time  bonnd  to  obey ;  or  (4)  by  the  operation  of  some 
improper  rule  or  bye-law.  Aa  to  railwaja  the  doctrine  of  a 
common  eerrice  is  abrogated  in  the  case  of  negligence  by 
Bervante  in  charge  of  signals,  points,  engines  or  trains.  In 
any  case  a  workman  is  bound  to  give  reasonable  notice  of 
any  defect  or  negligence,  nnless  he  is  aware  that  it  is 
already  known.  The  Act  is  of  a  tentative  nature  and  in 
some  respects  does  not  do  more  than  define  and  fix  what  was 
before  uncertain.  It  has  been  held  that  under  this  Act  a 
workman  may  expressly  contract  himself  out  of  its  benefits ; 
and  such  a  contract  would  bar  bis  widow's  right  to  damages 
in  case  of  his  death  by  an  accident.'  Only  certain  specified 
workmen  are  within  the  Act,  aud  it  does  not  inolnde  a 

I  ^kt  anoh  bnuili  of  dotj  U  >  tort,  I D.   167  ;  u  to  when  the  Telktion  of 
■Be  Biler  *.  Buendole,  6  H.  &  N.  44G  ;   maMer  and  *emuic  existe,  see  S  119, 
Big,  L.  C.  706  ;  Priertlej  *.  Fowler,  8  Und  S  148. 
ii.tW.l;  Lo*eU  «.  Howell,!  0.  P.  |     S  Qrifficlu  *.  Dadle; ,  S  Q.  B.  D.  157. 
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domeelnc  or  menial  servaut,  nor  oue  each  as  an  omnibus 
oondnotor  paid  hj  the  day  but  not  really  enj^aged  iu  maoaal 
labour.^  It  is  immaterial  that  a  foremao  or  otber  superin- 
tendent takes  part  in  the  work ;  and  a  boj  working  nuder  a 
oarmaa  is  nnder  hia  bu peri d ten  deuce. ^  Bat  two  men  takings 
equal  parts  in  the  same  manual  labour,  as  lowering  saoks 
into  a  ship,  are  not  either  under  the  superintendence  of  the 
other;  and  bo  one  whose  simple  duty  is  to  oil  and  repair 
the  points  on  a  railway  has  not  the  charge  or  control  of 
tbem.^  A  train  need  not  be  oue  moved  by  a  locomotiTe;  if 
set  moving  by  a  fixed  machine,  it  ia  under  the  charge  and 
control  of  the  man  who  works  the  machine,  and  the  company 
is  liable  for  hia  negligenoe.*  A  defect  in  the  oonditiou  of 
the  machinery  for  which  a  master  is  liable  inolndes  not 
merely  a  defect  in  its  construction,  but  also  its  being  de- 
fective for  the  use  to  which  it  is  applied  on  any  occasion.^ 

112,     But  apart  from  special  enactment,  every  master  is 
bound  to   take  all    reasonable  precautions 
uted     for  the  safety  of   his  servants.     The  duty 
tram  muter.  which  the  master  owes  to  his  servant  in  re- 

spect to  his  premises,  machinery,  or  tools,  is  precisely  that 
which  ha  owes  to  every  other  person  with  whom  he  has 
basiness  relntious;  bo  that  upon  this  point  there  is  strictly 
no  peculiar  law  applicable  to  the  relation  of  master  and 
servant;  or,  in  other  worda,  aiicb  duty  is  not  really  contrac- 
tual, but  imposed  by  the  law  on  the  relation.^  If  hidden  and 
secret  dangers  exist  upon  his  premiees,  known  to  him  and 


1  Horna  *.  Oasenl  O.  Co.,  12  Q.   ' 
B.  D.  !08. 

a  Otborne  ».  JaoVson,  11  Q.  B.  D.    IW. 
619 1  HiUword  «.  UidL  By.  Oa„  14  Q.      S  Heike  *.  Samnetaon,  12  Q.  B.  D. 
B.  D.  6a.  80 1  Crippi  t>.  Judae,  18  Q.  B.  D.  583. 
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quIcdowh  to  his  workmen,  it  is  his  daky  to  disclose  them  to 
the  latter  that  they  may  take  precaations.'  He  ought  not 
to  send  his  Borvant  with  a  light  into  a  godown  fall  of  gun- 
powder witfaont  telling  him  what  is  in  the  godown.  So,  a 
railway  company  onght  not  to  expose  the  workmeu  engaged 
on  their  line,  or  at  their  etatioos,  to  unexpected  and  unfore- 
seen  dangers,  which  they  have  no  means  of  gnarding 
ngaiust.^  But  the  master  is  not  liable  if  the  servaut  knew 
of  the  dangerous  state  of  the  premises,  or  the  dangerous 
nature  oE  the  machinery  in  use.* 

143.     So,  if  a  master  employs  ignorant,  inexperienced 
EmployiiieDt  of     "«"  "'  dangerous  employments,  and  exposes 
ignonot  lacTaiit.      them  improperly  to  risks,  of  which  he   is 
cognizant,  and  which  are  not  known  to  the  ignorant  work- 
men, he  will  he  liable  for  the  oonseqaenoea  of  his  misoon* 
dact.^    So,  if  he  frames  rales,  carelessly  or 
improperly  for  the  management  of  the  busi- 
ness, aad  these  lead  to  dangers  which,  by  proper  rules, 
might  have  been  avoided,  he  is  liable."    But  if  a  rnle  framed 
to  secare  safety,  ia  habitually  violated  to  the  knowledge  of 
the  workman  himself,  he  cannot  recover  damages  from   his 
DeFeetiTS  tpptt-     i^f^^ter  on  the  ground  of  the  nQn-observanoe 
™^™-  of  the  rule.'    It  is  also  the  master's  doty  to 

be  careful  that  his  workman  is  not  induced  to  work  tinder 
the  notion  that  the  mschineiy,  tackle,  scaffolding,  or  rope 
with  which  he  works,  is  secure,  wheu  the  master  knows,  or 
has  reasonable  gmand  for  believing,  that  it  is  nnsafe  and 


_._.  I  »H.  4_ 

3  VoM  •.  L.  *  T.  Ry.  Co..  37  L.  J. 
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daogerons.'  In  BQofa  crbss,  or  where  the  iojary  waa  from 
the  nnsafe  state  of  the  premisee,  the  claim  mast  allege  not 
only  that  the  master  kaew,  bat  that  the  aervsnt  was  ignor' 
aat  of  the  danger.' 

144.  Where  dangerons  machinery  is  employed,  and  the 
DangsroDB  nui-     Bervant  is,  or  professes  to  be,  acquainted 

chinwy.  ^j^j,  i(g  ^gg^  ^^^  reqoisite  care  is  taken  to 

gnard  against  accident,  the  master  ia  not  liable.'  Bat 
where  machinery  was  dniy  guarded  when  the  servant 
entered  into  the  service,  but  afterwards  became  dangerona, 
and  the  servant  complained,  but  the  master  promised  to 
ha?e  it  made  safe,  he  was  held  liable  for  aabseqnent  damage 
to  the  servant.*  So  if  there  ia  a  neglect  by  the  master  of 
the  statutory  duty  to  fence  machinery,  and  no  negligenoe 
on  the  part  of  the  servant,  the  master  will  be  liable.* 

145.  Where  the  master  himself  interferes  in  the  condaot 

of  the  work,  and  knowingly  or  negligently 
farenoe   by  mu-     allows  defective  materials  to  be  employed, 

'*  as  in  the  construction  of  a  scaffold,  he  is 

liable  to  his  servant  for  damage  resulting  therefrom.*  If 
one  partner  acta  as  a  workman,  or  otherwise  interferes,  and 

— biontot  ^7  negligence  caasea  damage  to  his  work- 
•areiml  pftrtom.  mBV,  all  his  partners  are  also  equally  liable/ 
In  cases  of  this  natnre,  negligence  may  be  deaorihed  as 
consisting  in  the  omitting  to  do  something  that  a  reasonable 
man  wonld  do>  or  the  doing  something  that  a  reasonable 


It  L.  J.  SIO  S  Briltonti.  O.  W.  Cotton  Co.,  L.  K. 
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man  voald  not  do;  ia  either  case  oaasing,  anintentioD&lly, 
miBobief  to  a  third  party. 

146.  In  BQch  a  cass  as  where  A  contractB  with  B  to  be 
„  .  ...  supplied  with  soand  road-worthy  ooachea, 
■CTTsnt  mar  ■»  Bod  to  keep  them  in  repair,  and  A  hires  C 
as  driver  for  one  of  the  coaches,  which  from 
a  defect  breaks  down  and  maims  C,  he  caenot  sue  his 
master  A,  for  it  was  an  ordinary  risk ;  and  he  will  be  with- 
oat  remedy  against  B  &Iao,  though  B  was  guilty  of  negli- 
gence, nnless  there  was  fraud  oa  the  part  of  B,  and  a  know- 
ledge of  the  defect  and  of  the  intention  that  0  should  nse 
the  coach.'  Wbere  A  contracts  with  B  to  do  work  on  A's 
premises,  as  a  railway  line,  and  C  while  employed  by  and 
under  B  ia  injured  in  the  coarse  of  the  ordinary  traffic  on 
the  line,  he  cannot  recover  from  A,  and  clearly  has  no  cause 
of  action  against  B.'  To  induce  liability  there  must  be  a 
dnty  owing  to  a  determinate  person  or  one  of  a  determinate 
class  of  persons  who,  though  not  privy  to  the  contract,  it 
woold  be  obvious  must  suffer  in  person  or  property  from 
negligence  in  performing  the  contract.  Thns,  where  A,  the 
owner  of  a  dock,  under  a  contract  with  B  erected  a  staging 
round  B's  ship,  and  received  payment  for  the  use  of  the 
dock  and  the  appliances  supplied  by  him,  it  was  held  that 
A  had  a  duty  to  provide  appliances  fit  for  use  at  the  time, 
and  was  therefore  liable  to  C,  a  workman  employed  by  B  to 
work  on  the  ship,  who  was  injured  from  a  defect  in  the 
stagiog,  though  after  its  erection  it  ceased  to  be  under  A's 
control.  There  was  thus,  in  substance,  an  invitation  by  A 
to  C  to  use  the  appliances  which  be  had  supplied  to  be  used 

1  WintcibottoiD  • 
W.)l». 
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u  incident  to  ths  oae  of  his  dock,  Similuiy,  wharft  the 
servant  of  a  bayer  was  injared  in  ankiading  a  track  of  coals 
belougiDg  to  the  sellerj  it  was  held  that  there  waa  a  dnty  on 
the  seller  to  exercise  reasonable  care  that  the  traok,  which 
he  knew  would  h&Te  to  be  auloaded  by  the  bnyer's  aervanta, 
was  not  so  defective  as  to  injare  them.^ 

147.  Generally,  the  liability  to  a  gnest  is  the  same  aa 

,        .     that  to  a  servant :  the  tnaater  of  the  honse 
Them  rnlM  not  ', 

limited  to  Mr-  IS  Only  boQod  to  give  notioe  of  iiDSiupected 
*^'' ''  dangers  on  the  premisea  which  are  known  to 

him.'  And,  generally,  the  rnles  as  to  the  liability  of  the 
master  to  the  servaDt  are  applicable  to  any  other  membere 

of  an  establishment,  as  the  members  of  any 
ruuT*"  "^  ""    family.     There  seems  to  be  a  difference  in 

the  degree  of  liability  where  a  person  cornea 
npon  premises  on  the  invUation  of  the  occupier,  that  is  for 
their  mutual  advantage,  as  ia  the  case  of  shop-keeper  and 
customer ;  and  where  he  comes  on  a  mere  Ueenee,  that  is  for 
bia  own  pleasure,  when  the  liability  of  the  occnpier  is  much 
lees.^  ^^he  fouudation  of  the  rales,  and  the  test  of  the  rela- 
tion of  master  and  servant,  is,  not  the  payment  of  wages, 
but  the  exercise  of  control, 

148.  Where  the  damage  is  caused  by  the  negligence  of 

a  fellow- serTaut,  there  is  always  a  remedy 
liseucQ  o!  a  fei-    agaiust  the  wFOUgaoer,  bot  when  the  master 
waenaa  ^^^  ^^  ^  made  liable,  haa  been  mnch 

discussed.  To  free  him  from  liability  one  essential  is,  that 
the  two  servants  should,  at  the  time,  have  been  engaged 
in  a  common  service.     It  is  not  enough  that  they  were 

1  H«aT«n  «.  Pendsr,  11 Q.  B.  D.  503 ;  l  347  ;  oommented  on  in  Big.  L.  0.  703- 
Elliott  *.  Htll,  IG  Q.  B.  D.  aiS.  S  CmplwU  on  Hesl.  a»  s  snto  t  m. 
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■errante  of  the  Bame  master,  they  mast  b«Te  been  engaged 
about  the  same  common  general  object,  tfaoagh  it  may  not 
be  in  precisely  the  same  kind  oE  work;  if  a  gentleman's 
coachman  drives  orer  his  gardener,  the  master  would  be 
jnat  as  liable  as  if  the  coachman  had  driTeo  orer  a  stranger.^ 
One  test  of  common  aervioe  is  that  when  the  two  eervauta 
are  servants  of  the  same  master,  and  where  the  service  of 
each  will  bring  them  bo  far  to  work  in  the  same  place  and 
at  the  same  time,  that  the  negligence  of  one  in  what  he  is 
doing  as  part  of  the  work  which  be  is  boaiid  to  do,  may 
injore  t^  other  whilst  doing  the  work  which  he  is  bound 
to  do,  the  master  is  not  liable  to  the  one  servant  for  the 
negligence  of  the  other,  for  it  is  a  common  service.'  There 
is  no  general  definitioa  of  what  is  a  common  service  ;  each 
case  will  depend  on  its  own  facta ;  but  servants  on  two 
traiiu  OD  the  same  line  are  in  a  common  service  ;*  and  so 
are  servants  on  a  ti'aiu  and  those  working  the  line,  as 
poiBtemen  ;  and  therefore  the  company  (apart  from  express 
enactment)  would  not  be  liable  to  saoh  servants.*  And 
generally  where  the  employment  of  a  serrant  is  snch  as  to 
bring  him  into  contact  with  the  traffic  on  the  line,  the  risk 
of  injary  from  the  oarelesstteea  of  those  managing  the  traffic 
is  one  naturally  incident  to  his  employment.''  Bnt  where 
one  railway  company  nses  the  station  of  another  company, 
the  servants  of  the  two  companies  are  not  at  the  station 
fellow-aervants.^    As  stated  in  §  119,  the  test  is  who  selects 
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and  controls  the  Bervant  who  canaed  the  iDJary;  and 
lienoe  when  one  person  lends  his  servaat  to  »uotlier  for 
a  particalar  employment,  the  servant  for  Bnythiog  done 
therein,  mnst  be  dealt  with  as  the  servant  of  the  man  to 
whom  be  is  lent,  allhongh  he  remains  the  general  ser- 
Taut  of  the  person  who  lent  him,*  A.  pilot  whose  em- 
^loymeot  ia  compulBorj  is  not  a  fellow-servant  with  the 
seamen,  and  may  recover  from  the  shipowner  when  io- 
jnred  by  their  negligence.'  Another  essential  is  that  the 
master  slionld  not  have  been  gailt;  of  any  iraat  of  care 
in  seleoting  his  servant,  that  is,  that  the  fellow- servant 
should  not  have  been  an  incompetent  or  improper  per- 
son.' 

149.  In  England  it  has  been  held,  that,  where  the 
fellow-servant  was  a  foreman  or  enperin- 
giTtt'toVhe^**  tendent,  the  maater  is  not  liable,  natess  the 
foreman,  &c.,  was  an  incompetent  person ; 
for  the  role  is  not  affected  by  the  feUow-serrant  being  a 
superior  whose  orders  the  plaintiS  was  bonnd  to  obey,  a 
foreman  being  still  a  fellow-servant.*  In  Scotland  it  has 
been  said  that  such  a  rule  ia  not  consistent  with  jostioe 
or  reason.  There  the  master's  first  dnty  (it  is  said)  ia 
the  safety  of  his  men ;  the  rnder  the  apparatus  he  nses, 
the  more  care  he  is  bonnd  to  show.  He  oaght  to  be  liable 
for  the  negligence  of  those  who  are  intrusted  by  bim  to  do 
acts  which  he  cannot  do  himself,  and  particularly  so  as  to 
the  person  whom  he  intrasta  with  the  direction  and  control 
over  any  of  bis  workmen,  and  who  represents  bim  in  each  a 

1  Bonrke  «.  WbittmoM  C.  Co.,  3  0. ,  Tamnt  «^  Webb.  IS  O.  B.  797. 

F.  D.  209  ;  ChulM  «.  T>.ylor,  8  0.  P.  4  Fallbun  t.  Kngtuid,  L.  B.  3  Q.  B. 
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m&tber.i  Bnt  it  bu  reoantly  been  beld  tbftt  tbis  diffarence 
in  tb6  law  does  not  exist,  and  that  tbe  rale  tbere  is  Lhe 
ume  aa  in  Eogland."  Now,  as  it  has  been  seen,  the  rale  has 
been  settled  in  both  oonntries  by  the  43  &  44  Yiot.  c.  42, 
that  in  most  cases  the  negligence  oE  a  an  peri  nten  dent  makes 
the  employer  liable.^  In  America  the  master  has  been  made 
liable  for  tbe  negligence  of  a  saperior  fellow-serrant  nnder 
nhose  conbvl  (he  serrant  injared  was  placed,  whose  orders 
he  was  bonod  to  obey,  and  over  whose  acts  be  had  no  power 
so  as  to  prevent  the  evil  consequeQcee  resulting  to  himself.* 

150.     If  a  person  comes  forward  as  a  volnnteer,  and  offers 
LUbilitr  t«  a     ^  assist  Servants  engaged  in  a  diEGcnlt  or' 
TolontMT.  dangerons  work,  and  he  gets  injured  by  the 

negligence  of  one  of  the  servants,  his  relation  to,  and  tbe 
liability  of  the  master,  are  the  same  as  if  he  had  been  a  hired 
servant;  he  can  impose  no  greater  responsibility  apoa  the 
master  than  that  to  which  he  was  subject  in  respect  of 
persoDs  Bctnally  employed  by  him.''  But  tfaongh  parties 
combine  for  a  common  purpose,  they  are  not,  therefore,  to 
_   ,    .  be  always  regarded  either  as  volunteers  the 

moB  ■eirioe  or  of  One  to  the  Other,  or  as  engaged  in  acommon 
g^TOBQ  r,  ggryjgg  jf  ^  merchant  sells  goods  to  A, 
and  in  delivering  the  goods  to  the  servant  of  A,  at  hia  bonse 
or  elsewhere,  tbe  servant  of  the  merchant,  by  negligence, 
injares  tbe  servant  of  A,  be  may  have  an  action  against  the 
merchant,  tor  the  servants  were  employed  in  different  in- 
terests, bad  different  masters  and  different  liabilities.     So, 
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where  B  bonght  bales  of  cotton  whioh  were  in  a  warehotMe. 
and  bired  C  to  weigh  and  lower  them,  and  alao  ooDtraoted 
with  D  to  cart  them  away,  and  E,  the  serruit  of  D  waa 
hart  by  the  oegligenoe  of  C  in  lowering  a  bale,  B  was  held 
liable  to  E.^  So  a  persoa  assisting  servants  by  the  leave  or 
invitation  of  the  master  is  not  a  mere  Tolnnteer,  and  the 
master  will  be  liable  to  bim  for  injnry  by  their  negligence.' 
151.  A  regular  butcher,  or  dealer  in  proTiBiona,  has  been 
said  to  be  bound  bv  law  to  know  the  qnalitv 

TOBI     TO    PBB-  ,  -I  J 

HON  Bt  BiLB  or  of  the  article  he  sella,  and  to  be  civilly 
responsible,  if  any  special  damage  results  to 
any  of  his  castomers  by  using  snoh  noxions  food.^  Bat 
the  foandation  of  the  action  is  the  deceit;  and  a  whole- 
sale dealer,  selling  specifio  articles  on  inspection  to  a  retail 
dealer,  does  not  warrant  that  the  provisions  are  fit  for 
human  food  ;*  and,  perhaps,  in  sales  to  others,  a  warranty 
is  implied  only  as  with  other  dealers  in  goods,  so  that  when 
an  order  is  sent  to  them  to  execute,  they  are  presumed 
to  undertake  to  snpply  a  good  aud  merchantable  utiole." 
But  an  ordinary  individaal,  not  being  a  regalar  dealer, 
will  not  be  civilly  liable,  nnlesa  it  be  shown  that  he  sold 
the  food  as  sonnd  and  wholesome,  knowing  it  to  be  other- 
wise." By  the  Indian  Contract  Aot,  s.  Ill,  on  the  sale  of 
provisions  there  is  an  implied  warranty  that  they  are  sound; 
but  this  does  not  induce  a  liability  other  than  for  a  mere 
breach  of  oontraet.  The  adulteration  of  food,  and  the  sale 
of  nozions  food,  are  made  offences  by  sa.  272  and'273  of  the 
Penal  Code. 

1  Abralum  «.  Bari»dda,0  Jnr.  I 
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152.  So,  ia  loma  othar  cases,  there  may  be  « liability,  hj 
_,  reason  of  deceit,  even  where  there   ia  no 

aoM BT xuaon ov  privity  of  oontraot;  for  if  a  falaeliood  be 
ksowio^ly  told,  witb  an  iotention  that 
another  person  shall  believe  it  to  be  true,  and  act  upon  i^  and 
that  person  has  acted  apon  it,  and  snffered  damage,  the 
other  party  will  be  li^le  to  faim  cinlly.*  Thus,  if  A  frandn- 
leotly  miarepresenta  a  daogeroas  ganto  be  a  safe  one,  and 
mannfactnred  by  a  particular  maker,  and  sells  it  to  B,  know- 
ing tkat  it  is  intended  to  be  naed  by  B  and  B's  aons,  and 
the  gnn  bnrata  and  hnrta  one  of  B's  sons,  be  may  hare  an 
aotioa  against  A.'  But  the  ground  of  the  action  is  the 
fraad  and  knowledge  eonpled  with  the  <K>nseqnent  damage; 
mad  on  principle  it  mnat  be  an  eqnaDy  good  gronnd  of  action, 
if  for  frand  we  snbatitnte  negligence  eonpled  with  a  like 
knowledge  and  consequent  damage,'  If  a  friend  of  B,  as  to 
whom  A  had  no  each  knowledge,  bad  used  the  gnn  and 
been  hurt,  A  would  not  be  liable  to  faim>  What  represen- 
tations amount  to  frand  indnoing  civil  liability,  will  be 
noticed  under  aotiona  of  deceit,  which  chiefly  involve  torts 
to  property. 

153.  Even  the  gratnitoos  lender  of  a  chattel  is  bound  to 
Ton  TO  Bioik    P'*  notice  to  the  borrower  of  the  defects 

Of  A  caATTiL.  tQ  ^g  thing  lent;  and  it  he  does  not,  and 
conceals  them,  and  damage  occnrs  to  the  borrower  thereby, 
the  lender  ia  responsible.  Thus,  if  one  delivers  to  another, 
without  notice,  an  instrument  in  its  n&tnre  daugerona,  as  a 
loaded  gnn ;  or  if  a  dangerocaly  vicions  horse  is  let  or  lent 

1  VtOuj  *.  Fr«ei«»n,  S  Sm.  L.  C.  M.  I  Fnid«T,  11  Q.  B.  D.  EI3  and  61S. 
3  lABiriaxes.  Lnr,  9H.  AW.  S19.       4  Loumad  «.   Hallidar,    8   S»h. 
S  QMrsa  v.   SkinDBtoii,    L.  B.   G   761 ;  CdU*  v.  Saim,  L.  K.  S  G.  P. 
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witbont  notice  of  his  faolts,  the  letter  or  lender  may  become 
liable  for  personal  damage  resulting  therefrom.^  So,  if  one 
delirers  snob  daagerons  goods  as  nitric  aoid  to  a  cai-rier  or 
oooly,  witbont  giving  notice  of  tbeir  natnrp,  and  the  vessel 
bursts  and  the  cooly  is  hnrt,  the  other  is  liable.'  But  thia 
lAndt  of  the  'iobility  does  not  extend  beyond  the  hirer 
liability.  q^  borrower,  or  those  for  whose  intended 

nse  die  horse  or  thing  was  knowingly  let  or  lent.  If  the 
borrower  asks  a  stran^r  to  assist  in  the  nse  of  the  thing, 
and>  from  some  unsuspected  defect,  the  latter  is  hnit  in  the 
nse  of  it,  the  lender  is  not  liable  to  him.^ 

1  Stor;  on  Bulm.  SfG  ;  lad.  Oontr.  | 
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CHAPTEK  III. 
TORTS   TO    PROPERTY. 

154.  Torts  to  property,  and  the  incorporeal  rights  con- 
iMnuoQ  ol  lab-    nected  therewith,  may  be  ooaveniently  oou- 

'°°*'  Bidered  under  two  aeotioDs,  namely,  I,  where 

the  object  is  real  or  immoveable  property,  and  II,  where  it 
is  persoDal  or  moveable  property.  In  both  Beotions  the 
claasifioation  of  the  instanoea  of  snob  torts  sooording  to  their 
nature,  will,  as  far  as  possible,  be  maintaiiied. 

SECTION  I. 
TOHTS  TO  BBAL  FBOPSaTr. 

155.  The  first  instance  of  a  tort  to  real  property  by  the 
Adtibsi  occu-     invasion  of  a  general  right,  is  wlieve  there  is 

puicT.  a  wrongful  detention,  or  withholding  of  land, 

&o.,  from  its  lawfnl  owner,  by  possession  and  occupancy 
adverse  to  his  rights.  The  person  having  a  right  of  entry 
into  the  land  may  have  an  action  to  recover  its  possession. 
Bat  it  A  olaima  land  of  which  B  is  in  possession,  B  is,  in 
law,  to  be  considered  as  the  owner  oE  the  land,  until  the 
contrary  be  proved.^  Hence  A  must  recover  by  the  strength 
of  hia  own  title,  and  not  1^  the  weakness  of  that  of  B.^  But 
reasoniible  presumption  will  be  admitted  in  favor  of  a  title; 
thos,  if  A  claims  as  heir  at  law  of  C,  it  will  be  sufficient  for 
him  to  prove  that  C  was  in  possession,  and  that  he  (A)  is 

1  CraiM  «.  BamU,  1  C.  IC.  A  &.  I     S  Hutia  «.  StraohaD,  S  T.  B.  107 
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his  heir,  for  it  shftll  be  intended  primd  fada  that  C  was 
seized  io  fee  until  the  contrary  appear.' 

156.  Ab  the  claimant  mast  show  title  in  himself,  it  will 
be  a  good  defence,  if  the  occupant  can  answer  the  case  by 
showing  the  real  title  to  be  in  another.*  Bat  shonld  A 
succeed  in  hie  action,  and  ehonld  it  happen  that  B,  or 
any  other  person,  afterwards  becomes  clothed  with  a  better 
title  than  A,  a  second  action  may  be  broaght,  and  A  may 
he  ejected  from  the  land,  for  a  person  may  have  a  title  to 
the  possession  of  land  at  one  time  and  not  at  another.'  But, 
of  course  the  judgment  does  operate  oe  an  estoppel  to  B, 
and  those  claiming  as  privies  under  him,  ening  in  the  same 
capacity,  and  nnder  the  same  title  as  was  in  iesae  in  the 
former  suit.^ 

157.  Where  it  is  a  landlord  who  sues  to  recover  posses. 

eion  front  bis  tenant,  he  will  not  have  to 
thT'Slitar  IJ  P""«  tis  title ;  for  the  tenant  is  not  allow- 
w  ^d  I  o  r  d  and    ^  {nnless  the  defect  of  title  appear  on  the 

lease  itself)^  to  diapnte  his  landlord's  original 
title  at  the  time  of  the  demise,^  tboogh  he  may  show  that 
such  title  BubsequBQtly  expired.'  Any  distinct)  repndiatiiHi  of 
therelatioDof  Undlord  and  tenant,  or  any  claim  to  bold  upon 
a  ground  wholly  incoasistent  with  that  relation,— «a  a  oUim 
to  hold  npoD  a  oosttHnary  or  fixed  vent,— will  entitle  the 
landlord  to  ane  to  ejeot  without  giving  prior  notice  to 
qait^   An  undertenant  is  in  the  same  position  as  the  original 
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tenant ;  and  hence  it  he  csme  in  after  the  title  expired,  but 
whilst  the  first  tenancj  continued,  he  is  estopped  from  deny- 
ing the  title  of  the  landlord  at  the  time  of  the  commeiicemeDt 
of  hia  OWD  tenancy.^  Bat  if  A.  occopies  as  his  own  the  land 
of  B,  and  afterwards  beoonies  tenant  to  B  of  ao  adjace&l 
plot,  his  adverse  ooonp&ncy  of  the  first  plot  ia  not  interrupt- 
ed.* One  who  eaters  b;  leave  end  then  retains  possession  is 
in  the  position  of  a  tenant;' and  so,  if  a  person  obtains 
posaessioo  of  premises  hj  an  arrangement  with  the  tenant, 
whether  oollDsive  or  otherwise.*  An  encroachment  hy  a 
tenant  on  the  adjoining  land  of  the  lord  or  of  another  is 
presnmed  to  be  for  the  benefit  of  the  landlord ;  and  it  is  not 
necessary  that  the  land  sbonld  aotoally  adjoin  if  the  proxi- 
mity is  each  that  it  may  be  presnmed  that  his  position  as 
tenant  enabled  him  to  encroach.'  Qenerally,  then,  the  land- 
lord will  merely  be  required  to  prove  the  ciroematanoes  nnder 
which  the  defendant,  or  the  party  nnder  whom  he  claims,  was 
admitted  into  posaesaion,  and  bow  such  right  to  possession 
has  ceased,  as  by  efflux  of  time,  or  by  some  act  working  a 
forfeiture  of  the  lease,  as  by  reason  of  some  condition  in  the 
lease,  or  of  any  act  of  the  tenant  diaaffirming  the  landlord's 
title.' 

168.  But  though  the  wrongful  detention  of  land  against 
one  who  has  the  title  thereto,  and  a  right  to  the  immediate 
possession  thereof,  is  thus  a  tort  by  tlie  iuvasion  of  his 
general  right,  there  are  a  great  variety  of  characters  and 
titles  nnder  which  one  may  claim  to  eject  another  and  anmer- 
one  defences  thereto,  so  that  these  cases  cannot  be  adequately 

1  L.  t  N.  W.  Bt.  Co.  •.  Wwt,  L  B  I  5  Liibnrna  *.  Daviei ,  L.  B.  1  0.  P. 
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S  DizoD  V.  Bttj,  \  Siob.  SOO.  O.  P.  1. 
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treated  in  a  work  on  torts  goDerally,  bnt  deaerre,  aa  tbey 
nsuall;  receive,  separate  and  speoial  ooDaideration. 

159.  The  next  tort  to  be  conBidered  is  aa  ioTasion,  not 
Tbufasb  dpok    ^^  ^^^  right  of  title  or  property,  bnt  of  the 

BULFBOFEBTT.  nglt  of  possesaioQ.  TbiB  may  be  called 
trespass  npon  real  property,  thongh  trespass,  ia  the  larger 
sense  o£  the  word,  takes  in  every  injurioos  act  not  amoant- 
ing  to  treason  or  felony.*  Every  trespass  apou  land  ia  an 
injury,  althongb  it  coDsista  merely  in  the  act  of  walking 
over  it,  and  no  damage  is  dona  to  the  soil  or  grass.'  So, 
every  invasion  of  the  possession  of  the  oocnpter  ia  an 
injury  to  the  property,  as,  if  a  man  is  nnlavrfnlly  turned 
oat  of  hia  dwelling  honae,  that  amonnts  to  an  injary  to  the 
dwelling  honae,  and  entitles  the  oconpier  to  recover  snb- 
slantial  damages,  though  no  aotnal  pecuniary  damage  can 
be  proved."  For  every  violation  of  such  right  at  least 
nominal  damages  most  be  given ;  it  is  no  answer  that  the 
anantborized  entry  was  an  act  positively  beneficial  to  the 
plaintiff.* 

160.  Trespass  (in  the  limited  sense  of  the  word)  ia  where 
Who  may   aiie     ^^^  injury  is  oommitted  with  force,  actual 

lartiaipMi.  Qp  implied,   and   is   the   immediate   result 

thereof;  and  the  right  of  action  ia  founded  npon  actual 
posaeasioQ  by  the  plaintiff,  by  himself,  or  by  his  servant,  or 
agent.^  Heuoe  the  tenant  in  poaseasiou  ia  the  person  who  is 
aggrieved  by  an  entry  npon  land ;  thongb  if  special  damage 
of  a  permanent  nature  ensues,  the  reversioner  may  also  have 
an  action  on  that  account.'    Hence  it  is  not  a  trespass  if 

1  8  Bl.    Com    208  i   Tomlin'a   IawI     4  Broom'aCom.  77B- 
Oiot.  5  8  Bl.   Com.    SM,  SIO;    Bsrti*  *. 

3  Aahbj  «.  Wbito,  I  8m.  L.  O.  SH)    Bitwimont,  16  Baat.  88. 
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one  teomt-in-eotiiiiioD  oats  and  oarries  away  io  doe 
aeuon  the  whole  prodaoe  of  the  oommon  property,  bat 
the  remedy  of  the  other  tenant-in-oommon  is  a  salt  tor 
an  aooonnt.^  Heooe  also  before  eatiy  and  aotoal  poues- 
eton,  a  person  cannot  maintain  treapau,  thongh  he  had 
the  freehold  in  law,  as  an  heir;  bat  apon  entry  the 
posaeeaioQ  relates  back  to  the  date  of  the  aocmal  of  the 
right,  and  he  may  have  an  action  for  the  injary  ia 
the  interral.'  There  is  this  distinction  between  personal 
and  real  property,  that  the  general  property  in  the  former 
draws  to  it,  ia  ooaetraction  of  law,  the  poasession  for 
all  dvil  purposes,  though  there  may  be  no  actnal  poeaea- 
sion.* 

161.     Hence  proof  by  the  plaintiff  of  possession  in  himself 
and  of  a  prima  facte  tortiona  entry  by  the 
'  defendant,  will  entitle  him  to  a  verdict.* 

Farther,  the  possessioa  most  be  exclnsire ;'  bat  the  right  or 
interest  need  not  extend  to  the  land  itaelf,  or  to  the  ezcln- 
aive  use  of  it;  tbns,  it  may  be  an  ezdnsiTe  right  to  a 
growing  crop  on  the  land,  or  an  ezolasive  right  to  oat  tarf 
on  the  land  which  may  have  been  invaded,*  Properly,  all 
possession  ia  always  ezclnsive.  Where  any  thing  ia  poseeas- 
ed  in  common  by  several,  it  is  only  in  appearance  that  the 
aame  thing  ia  the  subject  of  their  possession,  for  each 
possesses  a  part  only,  and  not  the  remaining  parts ;  and  it 
makes  no  difference,  jnridically  considered,  that  there  is, 
not  a  real,  bat  only  an  imaginary,  separation  of  theae  parts 

1  Jaoobt  •■  Bawmrd,  L.  B.  4  0.  P.  i     i  Jodm  ».  Ohapmaii,  S  Euh.  816 : 
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from  one  another.^  As  soon  na  &  |tenoD  entitled  to  tiie 
posaeBoion  of  land  pe&ceabljr  eaten  open  it  ia  the  eaBertioa 
of  thftt  title,  the  law  immediately  Tests  the  actual  posBeBsion 
in  him.'  Henoe,  if  two  at  the  same  time  enter  a  field 
ueertiog  a  right  to  poesesB,  the  aotaal  poBseBBion  is  in  him 
alone  who  hae  the  title,  the  law  making  the  pooBesBioa  in 
inoh  oaee  to  follow  the  title." 

162.     What  oonetitatea  the  acqaisition  and  lose  of  poBsea- 
aion   IB  a  qaestion  that  haa  led  to  much 
But,  briefly,  posBeBBion 
*"*'^''  consistB  in  a  phyBJcal  act  accompanied  by 

an  aob  of  the  will.'  The  first  ia  not  neoeBBarily  connected 
with  any  bodily  contaot  with  the  whole  or  any  part  of  the 
Bnt^eot,  bnt  it  tmpliea  the  physical  power  of  dealing  with 
the  sobjeot  immediately,  and  of  exolnding  any  foreign 
agency  over  it.^  The  act  of  the  will  mnst  contemplate  a 
dealing  with  the  Babjeet  as  one's  own  property,  and  not  on 
behalf  of  another.*  The  oontinaanoe  of  the  poaaessioD 
depends  on  the  union  of  these  two  easentials ;  and  hence,  if 
uther  one  or  the  other,  or  both  together,  cease,  the  poBsea- 
sion  is  lost.'  The  posseasioa  of  a  moveable  is  lost,  when 
another  makes  himself  master  of  it,  either  secretly  or  by 
force;  then  the  exolueioa  is  complete."  But  as  to  land,  it 
ia  dear  that  although  by  mere  absence  the  power  of  dealing 
with  it  at  will  beoomes  a  more  remote  relation,  it  is  not  at 
all  pat  an  end  to  by  it.'  There  mnst  be  something  in 
additioD  to  absence;  hence,  he  who  occnpiea  land  in  the 
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ftbaenoe  of  the  pouessor,  is  not  ooasidered  bo  liaTA  oaated 
bim,  till  tbe  poateaeor  has  had  notioe,  and  ia  either  nnftbla 
to  enter  apon  his  poBBeeaion,  or  Tolontarily  refraioa  from 
BO  doing.^ 

103.  Hence,  a  mere  trespaseer  cannot,  by  the  very  act  of 
trespaos,  immediately,  and  without  acqnieecence  on  the  part 
of  the  landowner,  become  possessed  of  the  land,  and  he  may 
oonseqnently  be  expelled  by  main  force;  bot  if  the  land- 
owoer  sleeps  npon  his  rights,  the  other  will  gain  possession, 
and  cannot  be  forcibly  ejected.'  So,  a  mere  intrnder  who 
has  mn  np  a  bat,  has  no  right  to  the  bat  or  to  tbe  posaes- 
Bion  of  it,  and  the  landlord  may  enter  and  poll  it  down,  and 
remove  the  materials.^  In  England,  if  one  is  wrongfally  ia 
posseeston,  and  the  rigbtfal  owner  enters,  he  is  no  trespasser, 
bnt  thereby  acqairea  possession  and  may  bring  trespasa 
against  any  who  continue  npon  the  land.*  Bo  that  he  who 
has  the  freehold  and  the  right  of  entry,  may  justify  a 
forcible  entry,  though  he  may  be  liable  to  an  indictment 
for  the  pablio  offence."  This  rule  grew  np  in  spite  of 
repeated  statatea  against  forcible  entries,  bat  was  originally 
merely  a  device  to  eobstitnte  for  the  old  forme  of  real 
actions,  the  easier  form  of  an  action  for  trespass  in  which 
the  title  to  land  might  be  tried.'  The  more  equitable  rule 
of  the  Roman  law  did  not  allow  a  man  thus  to  take  the  law 
into  his  own  hands,  and  to  assume  tbe  advantages  of  pos- 
session.'   The  Conrtfl  in  India  should  clearly  adopt  the  same 
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role.  B;  Act  I  of  1877,  sec.  9,  if  one  in  poBBesaion  of  im- 
moreRble  property  is  disposBessed  otherwise  than  by  conrse 
of  law,  he  may,  within  six  months,  sue  to  recover  poBBesaion 
withoat  reference  to  any  title  set  np  by  another,  which  is 
left  to  be  determined  in  a  Bdparate  actioo.  It  hsB  beea 
bold  in  England,  consequent  npon  the  mle  there,  that  the 
party  io  wrongful  posaeasion  cannot  recover  damages  from 
the  rightfnl  owner  who  forcibly  tome  bim  ont  of  poseeasion  ; 
not  for  the  breach  of  pOBBeesion,  becanse  the  right  thereto 
is  in  the  other,  and  not  for  the  force,  beoanse  the  statote  of 
Richard  I  makes  the  forcible  entry  indictable  bnt  not  action- 
able; but  he  may  recover  for  independent  acts  of  wrong 
done  in  the  coarse  of  the  entry .^  The  right  rnle  seems  to  be 
that  if  a  man  having  a  right  to  possess  can,  withoat  any 
breach  of  the  law,  get  to  himself  the  posBeseioa,  he  is  qnite 
jastified  in  so  doing ;  and  his  right  will  thns  become  clothed 
with  a  legally  complete  and  ezolosive  poasdasion.*  Bat  if  to 
regain  posaessioo,  he  moat  do  something  which,  apart  from 
his  right  to  posaeas,  would  be  a  wrong  in  relatioa  to  the 
other  who  has  the  poaseaaioa  in  fact,  then  the  bare  right  to 
poBBeaa  will  not  justify  the  act  done  any  mora  than  if  there 
had  been  so  anoh  right ;  he  must  iovoke  the  aid  of  the  law. 
Bnt  a  peaceable  entry  in  fact,  thongh  made  under  a  right  of 
entry,  must  be  such  aa  ia  effective  to  give  thereby  ezclnaive 
poBsesBioD.  Hence  if  a  man  enters  peaceably  into  a  honae, 
and  then  naes  violence,  and  so  tama  the  party  out  of  poB- 
sesaion  by  force,  or  by  threats  frightens  him  oat  of  poesea- 
sion,  tbia  is  a  forcible  entry  however  good  the  title  to  enter.^ 
164.    If  a  laudownar  allows 'a  relative,  dependent,   or 
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EddouMotpoi.  friend,  to  oconpy  rent-free  a  cottfcge  and 
•"^a-  land  npon  hia  estate,  lie  does  not  thereby 

neceasarily  part  iritli  the  possesBioa  of  it,  hnt  may  oontiaiie 
to  ezeroiae  aotB  of  ownership  over  the  land  so  oooapied.' 
And  g^emlly  aa  against  third  peraona,  the  possesaioa  of  the 
tenant  is  the  poseession  of  the  owner.'  So,  if  he  snfisrs  hia 
aerrant,  or  workman  employed  npoa  his  estate,  to  live  in  a 
cottage  thereon  rent-free,  the  poBsesaion  of  the  servant  is 
the  poaseBsion  of  the  master,  and  no  title  can  be  gained  by 
sDch  oconpatioa  however  long  it  may  be  continued.^  Very 
slight  eridenoe  of  poasession  is  anffioient  to  establish  a  primA 
faoie  title  to  sne  for  an  injnry  to  realty,  saoh  as  pasturing 
oattle,  &e.,  thereon.  Bat  proof  of  possession  of  ^e  key  of 
a  bnilding  ia  no  proof  of  the  poasession  of  the  bnilding 
ttsell*  So,  on  proof  of  title  to  the  land  in  the  plaintiff,  pos- 
aession  will  be  presumed  to  follow  the  property  when  there 
is  no  evidenoe  to  the  contrary,  and  no  aotnal  poBsassion  in 
another.' 

165.    A  genera]  principle  applicable  to  trespaases,  ia, 

iratDfttB  ah  ^^'^^  °t^e  whose  original  entry  waa  lawful, 
imtie.  Q](iy^  1)y  reason  of  aome  subsequent  aboae, 

be  reckoned  as  a  trespasser  from  the  banning.'  Where 
one  enters  under  an  authority  in  law,  a  eabsequent  abuse 
of  such  authority  will  make  him  a  trespaaaer  from  the 
heginning ;  tfana,  if  one  enters  a  ahop  or  tavern,  the  entry 
ia  lawful,  but  if  he  does  damage  or  insiatB  on  remaining 
there  all  night  against  the  will  of  the  landlord,  he  is 
accounted  a  trespaaaer  from  the  first ;  for  in  such  a  case  the 

1  Hajhew  •.  Buttla,  4  E.  ft  B,  U7.    1     i  Bmttt  *.  Biown,  6  Bins.  7. 
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law  holda  that  fcha  wrongdoer  entered  with  the  iDtentioo  to 
do  the  wroDgfal  set  of  whioh  he  was  Babseqaently  gnilty.^ 
So,  if  a  flfaerifi  or  other  officer,  enters  upon  premiBSB  to  make 
a  levy  under  a  writ,  and  he  remaiiia  there  more  than  a 
reaeonable  time  for  the  exeoation  of  the  writ,  he  ia  a  tres- 
passer as  mnoh  as  if  he  had  entered  without  any  anthority.* 
Bat  it  seems  that  there  is  a  distinotion  between  oaaea  in 
whioh  what  waa  done  in  ezcesa  of  the  authority  may  have 
been  contemplated  at  the  time  of  the  original  aot,  and  those 
in  which  it  oonld  not  possibly  have  been  so.'  So,  a  man 
cannot  be  made  a  trespasser  by  relation  where  the  aot  com- 
plained of  waa  lawful  at  the  time  when  done.'  Further,  a 
mere  non-feasance  or  omission,  as  a  refussl  to  pay  for  goods, 
or  Uqaor  anppliedj  does  not  render  one  a  trespasser  from  the 
beginning,  for  the  remedy  is  then  an  action  for  the  debt.* 
Where  one  enters  under  an  authority  in  /act,  as  under  a 
lioense  given  by  the  party,  and  he  abuses  it,  then  he  must 
be  punished  for  bis  abuse,  bat  be  shall  not  be  a  trespasser 
from  the  beginning,"  Where  the  law  gives  the  authority 
and  it  is  abused,  tiiere  may  reasonably  be  greater  strictness 
than  where  the  authority  waa  voluntarily  given,  for  it  was 
(ha  man's  own  folly  to  place  confidence  in  one  not  fit  to  be 
trasted.' 
166.  Another  doctrine  applicable  indeed  to  torts  gene- 
BaMctioDofa  ""?>  *>"'  Practically  most  often  applied  to 
*'"^  trespasses  upon  property,   is   that  of  tbe 

ratification  of  a  wrongful  aot  by  a  party  for  whose  use  and 
benefit  the  aot  was  done.^    But  to  make  the  sabseqaent 
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ntificstioD  eqninlent  to  a  precedent  oommandj  the  act 
of  trespass  most  bare  been  oommitted  in  the  name,  and 
avowedly  on  behalf,  and  for  the  beneSt,  of  the  party  snb- 
seqaeutljr  ratifying  iL'  Further,  it  must  be  shown  that 
he  was  in  a  aitnation  to  bare  originally  commanded  the 
act  at  the  time  it  was  done,*  and  that  the  aidi  was  ratified 
and  adopted  by  him  with  fall  knowledge  of  its  being  a 
trespass,  or  of  iti  being  tortiona,  or  that,  in  ratifying  and 
taking  the  benefit  of  the  act,  he  meant  to  take  upon  him- 
self, without  inquiry,  the  risk  of  any  irregularity  which 
might  hare  been  oommitted,  and  adopt  the  transaction, 
right  or  wrong.'  OETera  to  oompromiee  are  of  themselves 
no  evidence  of  ratification.  On  the  other  hand,  if,  at  the 
time  the  act,  otherwise  wrongful,  was  done,  the  party 
ratifying  it  might  himself  have  lawfully  done  it,  be  may 
thus  take  advantage  of  the  act:  thns,  if  A  asauming  to 
be  the  bailiff  or  agent  of  B,  bat  really  without  authority, 
distrains  for  rent  when  B  might  lawfully  have  done  so,  B 
may  ratify  the  act  and  take  advantage  of  it,  and  the 
ratification  will  make  A  bailiff  at  the  time*  Od«  of  several 
partners  has  no  authority  to  use  the  name  of  the  firm  to 
order  a  wrongful  act,  and  therefore  his  oo-partners  are 
not  liable  for  such  tort;  but  they  may  be  if  they  after- 
wards adopt  and  take  the  benefit  of  the  act."  Bat  an  aot 
which  is  itself  a  criminal  offence  is  not  capable  of  rati- 
fication; thus  a  man  cannot  ratify  a  forgery  of  his  own 
eignatore." 

107.     The   enrface  and  subsoil   of   land   may   be  held 
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Beparately  or  oomtitate  aepftnte  freeholds, 
nrfios  tain"    But  by  a  general  detniae,  the  leaaee  has  poa- 
■odm  haid  M-    Beafflon  of  both  the  sorface  and  the  minaralB, 
bnt  neither  leasee  nor  lessor  can  work  the 
mineralfl  wiUiont  the  leave  of  the  otherj  thongh  if  a  third 
pareoo,  from  adjoiDing  land,  makes  lateral  exoavatioiu  and 
remoTes  (he  minerals,  the  lessee  may  ane  for  the  iujaiy  to 
hie  poasesBory  interest,  and  the  lessor  for  the  daoiage  to 
his  reversion.^    Where  the  anrfaoe  and  snbsoil  are  held 
separately,  the  owner  of  the  one  or  the  other  respeotivalyi 
can  alone  sne  for  a  trespau  thereon. 
168.    The  seashore  between  high  and  low  watermark, 
or  foreshore,  is  prima  faeia  the  property 
ih^^**^"**"    of    t^e  State,   and  the  limit  of  the  sea- 
shore is  the  line  of   ordinary  high  tides;* 
nninolosed  waste  land  beyond  and  abutting  on  snoh  line, 
belongs  prima  faoie  to  the  owner  of  the  adjoining  property.' 
Where  the  foreshore  forms  a  natural  barrier,  either  the 
Crown  or  the  owner  of  adjoining  land  may  restrain  the 
owoer  of  the  foreshore  from  removing  it  so  as  to  oanee  an 
inroad  of  the  sea;  the  latter,  thongh  not  bonnd  to  do  any- 
thing to  maintain,  being  bonnd  to  do  nothing  to  destroy,  its 
natoral  character  as  a  barrier.'    So,  where  the  property  in 
■  h-  h  >»^       ^^^  '°''  '^ '°  '^  subject,  and  he  dedicates  part 
of  his  land  to  the  nse  of  the  pnblio  as  a  high- 
way, he  does  not  thereby  lose  hie  property  in  the  soil  of 
the  road,  bat  may  have  trespass  against  one  who  deposits 
mbbiah  npon  it,  or  bnilds  a  bridge  over  it."    So,  where  a 

1  EsvN  *,  PowtH,  S  B,  A  E  183.      I     4  Attonrj-OeatTil  •,  TonHne,  IS 
8  AttciiiWT-0«ii*ial  «.  (Aamber*.  4  Oh.  D.  !I4, 14  Oh.  D.  SB. 
DtQ.  U,&a.  B06i  Lord  AdiooaU  *.       6  DoTMton  *.  Pkne,  2  Sin.  L.  O. 
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,,-r^hyGoo^le 


TBX8FA88.  141 

roftd  rnns  between  the  land  of  two  owners,  the  ordinary 
preeamption  is,  that:  each  ia  the  owner  of  the  soil  to  the 
middle  of  the  road;  but  it  may  be  abown  to  be  otherwiBe,^ 

There  is  a  similar  presumption  as  to  the 
riwn"  *"''  "'     property  in  the  soil  of  a  river  (not  being  a 

tidal  navigable  river)  flowing  between  the 
laada  of  two  proprietors ;  if  it  be  a  tidal  navigable  river,  the 
soil  of  the  bed  is  preaomed  to  belong  to  the  Crown,  at  least 
as  far  as  the  flow  of  the  tide.'  In  a  non-tidal  navigable  river 
where  the  soil  is  in  the  riparian  owners,  the  right  of  navi< 
gation  ia  a  mere  right  of  way.^  Heooe  in  a  tidal  river,  where 
the  soil  is  in  the  Crown,  the  pnblio  have  a  right  to  flab ;  bnt 
not  so  in  a  non-tidal  river,  (though  it  may  be  a  navigable 
river,)  where  the  soil  is  ia  the  riparian  proprietors ;  for  a 
right  to  fiab  is  a  right  to  take  a  profit,  and  the  public  cannot 
acquire  such  a  right  by  custom  in  the  soil  of  another.  To 
be  tidal  at  a  given  spot  the  river  must  there  be  affected  by 
the  ordinary  tide ;  the  water  need  not  be  salt,  bat  it  must 
be  a  place  where  the  tide  in  tbe  ordinary  and  regular  course 
of  things  flows  and  reflows,  and  not  merely  where  on  excep- 
tionally high  tides  the  water  is  dammed  back,  and  so  its 
level  at  times  affected.*  The  right  of  access  from  adjoioing 
land  to  a  highway  or  navigable  river  is  to  be  distingaished 
from  the  right  which  the  owner  of  snch  land  baa  to  use  such 
way  or  river;  tbe  former  is  his  private  right,  and  andae 
obfltrnotion  moat  be  actionable ;  the  latter  ia  a  right  he  haa 
along  with  tbe  public,  and  for  an  obstruction  to  the  ase  of 
tbe  way  or  river  he  can  only  sue  when  he  suffers  some 


1  Cooke  *.  Ore«D,  11  Friw,  7S&        i      3  Orr.Iiirins  «.  ColgahonD,  S  Add. 
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epecial  damage  t  tliongli  bqoIi  may  indeed  arise  from  hia 
speciHl  poBition  to  the  way  or  rirer.  Henoe  one  vliose  shop 
or  wharf  adjoins  a  street  or  river  may  reoorer  damages 
where  there  is  such  an  noreaeonable  user  o£  the  way  or 
river  as  to  prevent  ordinary  access  to  or  enjoyment  thereof ; 
and  what  is  a  reasonable  user  ia  a  qnestiou  oE  fact.^ 

169.  The  property  in  a  bonndary  or  party  wall  belongs 
to  him  on  whose  property  it  ia  built  If  it 
..Tu»a?SS7  "tond.  on  the  l.nd  of  both  neighbour., 
they  are  generally,  bat  not  uecessarily, 
tenantB-in>oommon  of  the  wall,^  and  for  an  onster  (not 
being  a  mere  temporary  removal  with  a  view  to  a  prompt 
restitution)  one  may  have  an  action  against  the  other,  as 
where  the  wall  is  destroyed,  or  it  is  otherwise  sabstaQtiaUy 
changed,  as  by  placing  a  building  against  it,  and  making 
an  improper  addition  to  its  height;  or  be  may  at  once 
remove  the  improper  addition  or  alteration,^  A  boundary 
hedge  may,  in  like  manner,  belong  to  two  in  common,  but 
the  exercise  of  acts  of  ownership  may  ehow  the  property  to 
be  in  one  only. '  It  there  are  a  hedge  and  a  ditch,  both 
belong  to  him  on  whose  side  of  the  ditch  the  hedge  is,  aa 
the  bank  of  the  hedge  is  presumed  to  have  been  made  with 
the  earth  of  the  ditch.*  The  property  in  trees  in  a  hedge 
follows  the  property  in  the  hedge ;  bnt  be  whose  property 
is  overshadowed  by  the  branches  of  his  neighbonr's  trees, 
may  compel  the  latter  to  cut  off  such  branches;  for  aa 
action  will  lie  against  him,  if  the  boughs  of  his  trees  are 


1  LyoD  *.  FUhmODger*'  Co.,  I  App. 
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allowed  to  grow  so  u  to  orerhang  the  adjoining  land,  wbioh 
they  had  not  been  aooastomed  to  do,  so  as  to  have  estab' 
liabed  a  right  thereto.^  I£  the  roots  enoroaoh  on  the  adjoin- 
ing land,  the  occupier  has  a  right  to  cat  them  tfaerein 
himself.^ 

170.  A  trespass  on  realty  may  be  by  the  straying  of  a 
TreiDBii  by  Man's  cattle  npon  his  neighbour's  land ;  and 
oauk  rtr«jJiiB.  thongh  there  is  no  fence  between  their  lands, 
each  is  bonnd  to  keep  his  own  beasts  on  his  own  land.'  Any 
intrasion  will  be  a  snffioient  treBpass,  as  where  one  horse 
bites  or  kicks  another  across  s  hedge.*  Cattle  being  driven 
along  the  road  in  town  or  conntry  are  lawfully  using  it,  and 
apart  from  negligence  by  those  who  have  the  care  of  them, 
the  owner  is  not  liable  if  they  trespass  into  an  nnfenced 
field  or  through  the  open  door  of  a  shop,  and  so  do  damage 
in  the  field  or  shop.^  If  one  man  is  bound  to  repair  the 
fence  for  the  benefit  of  his  neighboar,  and  cattle  escape  from 
off  the  land  of  the  latter,  it  is  no  excase  that  the  fences 
were  ont  of  repair,  if  the  beasts  were  trespasBers  in  the  place 
from  whence  they  oatne.^  Where  there  is  a  prescriptive 
obligation  to  maintain  a  fence,  it  is  absolute  to  keep  ap  a 
anfficient  fence  at  all  times,  (the  act  of  God  or  via  major 
only  excepted,]  without  any  notice  of  want  of  repair ;  and 
if  Mttle  rightly  on  adjoining  land  trespass  and  are  injnred 
thereby,  the  obligor  is  liable.'  Where  defendant  was  bonnd 
by  statute  to  maintain  the  fence,  but  the  landlord  had 
released  his  right,  this  waa  no  defence  against  a  tenant 


1  IiODidils  s.  HslMD,  3  B.  ft  0.  Sll. 
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boldiog  nnifft  a  demise  prior  to  tha  rateue.*  Besidei  an 
actioD  for  damBges  there  is  alao  the  farther  remedy  that  a 
man  may  distraia  cattle,  thna  taken  doing  damage,  till  the 
owner  ahall  make  him  Batief action .' 

171.  A  treapasB  may  be  a  contiDniDg  aa  well  as  a  tem- 
OoDtlntilng  trai.     porary  one.     Thas,  if  a  man  throwa  a  heap 

'*^'  of  Btonea,  or  plants  posts  or  rails  on  his 

neighboar'a  land,  it  is  a  continning  trespaBs,  and  the  right 
to  Bue  will  continne  from  day  to  day  till  the  incnmbraace 
is  removed.  An  action  may  he  bronght  for  the  original 
treapasa  in  plsdng  the  inonmbranoe,  and  another  action  for 
oontinniDg  it;  for  the  recovery  of  damages  in  the  first 
action,  by  way  of  aatisfaotion  for  the  wrong,  does  not  operate 
ae  a  purohasa  of  a  right  to  continue  the  iDJary.'  So,  in 
these  or  the  like  oases,  there  may  be  an  injauotion  to  pre- 
vent the  oontiunance  of  the  injury.* 

172.  Where  land,  &o.,  is  in   the  joint  oooapancy  of 
TrMpan  b;  ons    Beveral,  OS  tenants-in-oommon  and  others, 

]<^  oooQFut.  QQQ  Qii^y  BQQ  the  other  in  trespaaa  for  what, 
ever  amonnts  to  a  taking  away  of  the  very  sabstanoa  of  the 
property,  or  to  an  ezolaeion ;  as  where  one  tenant-in-oommon 
carries  away  the  soil  of  the  land,  or  tarns  the  other  or  his 
servants  ofl  the  land,  or  oat  of  the  honse  holden  in 
common." 

173.  Where  there  is  aetnal  damage  of  a  permanent 
When  a  iotsi-    Q&tare  snob  as  to  deteriorate  the  maiketabla 

■Iwiat  mj  tne.  value  of  the  property,  the  landlord  or  rever- 
sioner may  recover  the  aame.     The  removal  of  the  smallest 

1  Corn  «.  G.  W.  Bj.  Co.,  0  Q.  B.  D,  i  4  See  Art  I  of  1S77,  i.  M,  ill.  (o)  : 
and  7  Q-  B.  D.  832.  Allen  *.  Hutin,  L.  B.  30  Eq.  469. 
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fmrtloQ  o!  tbe  so!)  is  in  geaeral  sncH  a  damftge.^  So,  tot 
permanent  damt^e  to  buildings  or  trees,  both  tbe  lessor  and 
the  lessee  may  have  their  respective  actions.'  So,  if  a  road 
is  obfltmoted  so  as  to  affect  tbe  permaneDt  right  of  vay,  it 
might  be  a  damage  to  the  lessor  ■?  bnt  an  entry  made  in  tbe 
exercise  oE  &d  alleged  right  of  way  wonid  not  be,  for  Bach 
an  act  voald  not  be  evidenoe  of  any  right  as  against  the 
reversioner.* 

1?^     There  may  bo  varioas  defences  to  an   actioQ  for 

trespass.     Thas,  ■  defendant  may  plead  thai; 

■etion   lot    m—    he  was  jastified  by  i-easouof  presoription,  as 

*'"*'  by  showing  a  right  of  common,  or  right  ot 

Lots  Md  lioosis.      ^^^  ^^^^  ^^^  ^^^j  ,   ^^  ^j^^j  ^^^  ^^^^^  ^j  ^^y 

was  wrongfully  obstmcted  by  tbe  plaintiff,  and  the  trespass 
was  necessary  to  avoid  it*  So  be  may  plead  leave  and 
license  which  may  be  express  or  implied.  The  license  to  ba 
a  good  defence,  must  be  from  one  having  authority  to  give 
BQoh,  and  it  mast  be  oo^ztensive  with  the  acts  complained 
of,  or  the  plftintifi  may  recover  for  tbe  acta  io  excess.*  Si^ 
it  must  be  acted  upon  ia  the  ordinary  and  intended  way ;  a, 
license  to  enter  a  bouse  meaos  by  the  door,  and  not  through 
a  window.'  Bat  a  license  to  do  a  thiug  inclndes  one  for 
doing  everything  necessary  for  tbe  doing  of  the  act  licensed. 
If  obtained.by  wilful  deceit  it  is  a  mere  nullity,  and  will  noil 
justify  a  party  thereto.^  There  can  be  no  license  to  do  what 
is  illegal ;  as  a  license  by  a  teuant  to  bis  landlord  to  tarn 
him  oat  by  force  without  legal  process  ou  a  given  date,* 
Where  there  was  a  mistake  witboat  fraud,  tbe  license  is  also 

1  AMoa  *.  Sailn,  0  Binfr,  4.  Q  B.  1S6. 
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%  nnllH^,  bat  tbe  miaUke  will  go  in  redaotioo  of  damaget.' 
Wliere  the  pl&iotifE  had  carried  ofE  the  goods  of  the  defend- 
uit  on  to  hie  own  land,  the  defendant  may  plead  an  implied 
lioenos  to  enter  and  retake  them.*  Bat  if  the  plaintiff  baa 
■old  goods  to  the  defendant  irhioh  remain  on  plaintiff's 
premieee,  there  is  no  sncb  implied  license  to  defendant  to 
entei  and  remove  them.^  So,  there  is  an  implied  license  to 
enter  a  shop  or  pnblio-bonae/ 

175.  There  may  be  a  license  or  antbority  in  law.     Thus, 

one  may  enter  npon  the  land  of  another  to 
demand  or  pay  money  payable  there.*  So, 
a  Terersioner  may  enter  to  see  if  waste  is  committed  by  the 
tenant ;  or  a  landlord  at  the  expiration  of  his  lease  ;*  or  a 
person  may  jastify  an  entry  to  abate  a  naisance,  or  to  pre- 
Tent  the  commission  of  a  beinooa  offence;  or  an  entry  may 
be  justified  by  necessily,  aa  where  a  majx  is  in  danger  of  bis 
life ;  BO,  if  a  man's  tree  is  blown  down,  and  falls  into 
another's  field,  he  may  enter  to  take  it  away,  bat  not  if  he 
lops  branches  and  lets  them  fall  into  the  Geld.'  So,  the 
entry  may  be  by  etpress  aothority  in  law,  as  in  the  ezeoa- 
tion  of  prooess,  and  in  snob  case  the  special  law  prescribing 
tbe  mode  of  ezeontion  most  be  oonsnlted ;  and  it  will  depend 
npon  the  natare  of  the  prooess  whether  an  entry  by  force 
to  exeonte  it  will  be  JBstiflable  or  not.*  An  entry  is  not 
jnstifiable  for  the  pnrpose  of  ordinary  banting,  and  perhaps 
not  OTen  for  tbe  mere  destmotion  of  a  noxious  animal.' 

176.  Except  in  the  case  ol  a  rerersioner,  no  aotoE^  peca- 
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T&cla  KSeeting    Qiftry  lou  neod  ho  sfaowD,  ftcd  cironmflUnces 
dnnwKM.  of  EtggrsTatioii  attending  the  trespiiBB,  u  the 

inaDlting  sod  fttnaive  cocdnct  o£  tha  defendant,  may  be 
taken  into  oonsideration.'  In  respect  to  trespaaBea  od  dwell- 
ing-hoDseB  especially,  exemplary  damages  may  be  awarcted.t 
The  damages  awarded  should  be  apportioned  to  the  interest 
«E  the  plaintilf,  aa  where  lessor  and  lessee  severally  bring 
actions,  or  in  the  case  of  an  ont-going  tenant,  or  a  mere 
tenant  on  sufferance  or  at  will.  Where  there  ore  aereral 
oo-treapassers,  each  is  liable  for  the  whole  of  the  dam^e 
done  by  all.'    It  is  the  same  as  to  all  joint  wrong-doers; 

Joint    toit-fM-     ^^^  '^  jadgment  against  one  of  several  joint 
">"•  tort-f  easora  is,  though  not  satisfied,  a  bar  to 

an  action  against  the  others;  for  all  might  have  been  ened 
together,  and  the  damages  which  were  before  uncertain  are 
made  certain  by  the  judgment  against  the  one,  and  there 
cannot  be  divers  actions  with  different  damages  againat 
the  others.  If  the  tort  be  a  oontinning  wrong,  there  may 
be  a  fresh  action  against  any  or  all  for  such  continuation, 
for  it  ia  a  new  oanse  of  action.* 

177.     Passing  from  torfa  to  real  property  by  tha  invasion 

Torta  to  Todtf     "^  BOtDC  right  good  againat  all  the  world, 
hj    br«Mh     o(     there  are  next  to  be  considered  torts  to  snoh 
''  objeots  by  the  breach  of  some  duty,  pnblio 

or  private,  ooupled  with  special  damage  to  an  individual. 
The  instance  of  a  nnisanoe  may  first  be  taken ;  bnt  naisanoe 
(like  treapaas)  is  a  word  capable  of  a  wide  sense ;  the  word 
K0T84Kc«  maan.  Jn^*""  annoyance,  or  anything  that  works 
IDC  of  tb«  term.       hurt,  inconvenience.  Or  damage,"  and  may 

1  Herat  *.  HkTrey,  S  TuidL  441        I     4  Brinnnei^  «.   Eftrruoo,   L.  S.  0 
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ioolade  any  iDEringemeub  upon  the  enjoyment  of  terri- 
torial or  persoDKl  rights.  IE  one  diga  a  trench  aorosa  a 
pablio  road,  it  ia  a  public  naisance;  and  if  a  peraoa  fslla 
into  it,  and  ia  hnrt,  he  ma;  hare  an  action  against  the  wrong- 
doer, but  then  the  act  was  an  iurasion  of  a  general  right  of 
all  to  use  the  road.  So,  if  A  bnilda  on  hia  own  land  bo  as 
to  darken  the  ancient  lights  in  bis  ueighbonr  B's  honse,  it 
is  a  prirate  nnisaQce,  bnt  then  the  dnty  o£  A  to  B  ia  not  one 
eziating  at-comtnon-law,  bnt  ariaea  from  grant  or  prescrip- 
tion, and  is  more  properly  claased  as  a  servitude.  It  will 
be  better  to  exclnde  saoh  cases,  and  here  to  restrict  the 
term  nnisance  to  where  one  so  ases  his  own  real  property 
as  to  infrioge  npou  the  common  law  rights  of  others,  and  so 
oommita  a  breach  of  dnty,  either  towards  the  pnblie  (rone- 
rally,  or  some  one  or  more  of  his  neighbours  in  particular. 

178.  In  this  sense  of  the  term  also,  a  nnisance  may  be 
NniancM  ftre  either  a  public  or  private  one.  It  ia  a  public 
pobUo  or  pririte.  nuiaauce  when  it  is  anoh  in  its  nature  or 
conseqnencea  as  to  be  a  damage  to  all  persons  wbo  come 
within  the  sphere  of  its  operatiou,  though  it  may  be  bo  in  a 
greater  degree  to  some  than  it  ia  to  others ;  a  factory,  emit- 
ting Tolnmea  of  nozions  smoke  or  poisonons  effluvia  is  snch. 
Where  the  thing  oomplaiued  of  ia  such  as  to  be  a  great 
annoyance  to  those  immediately  within  its  operation,  but 
none  whatever  or  even  pleasurable  to  those  more  removed 
from  it,  it  is  a  private  nuisance ;  anch  would  be  the  habitn^ 
ringing  of  bells,  or  performance  of  load  music  to  a  neigh- 
boar.  But  if  a  private  individual  suffers  a  special  and  dis- 
tinct damage  from  a  pnbtio  uuieance,  he  may  have  an 
action.^    To  oonatitute  even  a  private  nuisance  tbe  iuoonve- 
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swaoa  mnfli  not  be  merely  fanoifal,  bat  one  'mateiially 
iaterEeriog  with  the  ordinary  ooiDf6rt,  phyaically,  of  hnman 
existenoe,  aocording  to  plain,  eober,  and  simple  noticms  of 
living.^  The  remedy  for  a  pnblio  nnieanceia  by  indictment, 
or  Duder  the  authority  of  tbe  magistracy  or  polioe;  the 
remedy  for  a  private  Dnisanoe,  or  for  epooial  damage  from  a 
pnblio  one,  ia  by  an  action,  to  which  may  be  added  an  injnnc- 
tioa  to  prevent  the  conlioaance  or  repetition  ot  the  injary,' 

179.  Nnisanoes,  even  ia  the  above  restricted  sense  of 

the  term,  may  be  varions ;  thus,  the  setting 
°"  °  '  np  of  noxions  or  Doisy  trades,  as  limekilns, 

tanpita,  forges;  or  the  erecting  privies  or  making  cesspoolfl, 
or  bnming  lime  or  bricks  so  near  to  a  dwelling-honse  that 
the  smoke  and  smell  thereof  enter  the  honse,  and  render  it 
nnfit  for  habitation,  are  naisanoes. 

180.  If  a  landowner  makes  a  eewer  on  bis  own  land  to 
Who    i«   1UU«    ArMo  bis  own  premises,  and,  from  its  faulty 

for »  anituoe.  constmotion,  the  sewer  becomes  a  nuisance 
by  the  filth  percolating  throngh  into  th6  adjoinibg  honsea 
or  premises,  be  will  be  responsible  for  a  naisanoe,  altboagh 
the  adjoining  occnpiers  are  his  own  tenants.*  He  whose 
uegleot  of  a  dnty  is  the  proximate  cause  of  damage,  is  liable, 
thoagh  there  was  also  a  duly  on  some  third  person,  which, 
if  performed,  would  have  left  the  other's  neglect  without 
consequences.  Though  A  is  bound  to  keep  tbe  outlet  of  a 
drain  in  order,  and  neglects  it,  yet  if  B  was  bound  to  keep 
the  bank  or  wall  in  order,  he  is  liable  to  G  for  a  damage^ 
from  ft  defect  in  the  bank  or  wall,  though  but  for  A'a 
neglect  B's  negleot  would  have  been  harmless.*     If  one 

1  Walter  «.  Belts,  4  DeG.  &  S.  135.    1     4  HuriMn  c.  O.  NoTtbani  Br-  Co. 
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poFchues  promises  with  a  naiaanod  opon  them,  thoagli  there 
was  a  demise  for  a  term,'BO  tfaat  the  pnrohaseF  has  no  oppor- 
tanity  for  removing  the  nnisanoe,  yet  he  is  liable  for  the 
oonttnoance  of  the  nnisanoe;  but  not  if  the  naiaanoe  ia 
erected  by  the  oooapier  after  the  pDrobaso,  nnless  the 
tenanof  was  for  a  short  period,  and  the  landlord  chose  to 
renew  it  after  the  erection  of  the  naisanoe ;  for  he  is  not  to 
let  the  land  with  the  naisanoe  upon  it.*  So,  a  landlord  is 
liable  where  the  tenancy  ia  such  that  he  might  bare  termin- 
ated it  in  order  to  abate  the  nniaanoe.'  A  landowner 
oanDot  get  rid  of  hia  responsibility  for  an  existing  naisance 
by  granting  or  conveying  the  land  to  another ;  for  before 
the  asaigoment  he  was  liable,  and  it  is  not  in  his  power 
to  discharge  himself  by  granting  it  over,  especially  if  he 
reserves  a  rent,  for  then  he  has  a  reoompenae  for  it ;  and  it 
is  a  fandamental  principle  of  law  and  reason  that  he  that 
does  the  first  wrong,  shall  answer  for  all  consequential 
damages.^  Bat  no  order,  by  iDJnnotioa  or  otherwise,  to 
abate  a  nnieance  will  be  made  against  a  parson  nalesa  it  is 
within  hia  power  to  do  the  act,  as  where  he  has  no  longer 
control  over  the  Boiaanoe ;  and  such  an  order,  when  previona- 
]y  made,  does  not  run  with  the  land  so  as  to  avail  against  a 
Bnbseqoent  transferee  of  the  land,  thongh  fae  may  otherwise 
be  liable  for  a  oontinning  nnisanoe.  In  respect  to  a  nnisance 
from  publio  drainage,  the  safety  and  convenienoe  of  the 
public  must  be  regarded  before  abating  it,  and  the  sanitary 
aathority  is  not  the  owner  of  the  sewers.  Bat  where  it  has 
power  to  do  80  without  damage  to  the  pnblio  welfare,  it  may 
be  enjoined  to  stop  a  nuisance,  or  compelled  by  mandamus 
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to  execnte  worka  whlcli^  i%  ought  to  aonBtraot.i  Where  a 
nniBanoe  was  created  by  a  stranger  oa  the  land  oE  the 
dsfendant  he  is  not  liable  for  its  oontiooaDoe  if  it  be  with- 
ODt  bia  assent  and  not  for  his  benefit.^ 

181.  Whenerer  the  very  existence  of  the  thing  demised 
LUbilit7  of  Uod-     oonstitiites  a  naisaDce,  the  landlord  is  res- 

locd  and  iwiunt.  ponsible ;  as  where  privies  are  erected  ia 
sach  a  sitnatioD  that  the  nee  of  them  most  neoesearily  create 
a  naisanoe."  Bnt  if  a  landlord  demises  premises  which  are 
not  in  themselves  a  nuisance,  but  may  or  may  not  become  a 
naisaaoe,  according  to  the  mode  in  which  they  are  used  by 
the  tenant,  the  landlord  cannot  be  made  responsible  for  a 
nnisanoe  created  npon  them  by  a  tenant.*  He  ia  not  respon- 
sible for  enabling  the  tenant  to  commit  a  nnisance,  if  he 
pleases.  The  occnpier  is  the  party  then  liable.  The  tenant 
if  bonnd  to  repair  is  liable,  and  not  the  landlord,  for  an 
injnry  from  the  defective  state  of  the  premises,  thongh  the 
defect  existed  at  the  time  of  the  demise,  provided  the  land- 
lord was  not  negligent  in  being  ignorant  of  the  defect."  8o> 
erery  occnpier  is  boand  to  prevent  the  filth  from  his  drains 
or  cesspools  filtering  throngh  the  ground  into  bis  Deigfaboar'a 
honse  or  land.'  The  occnpier  is  also  liable  where  the 
nuisance  is  from  the  acts  of  one  to  whom  he  grants  a  license 
to  do  certain  acts  on  his  land,' 

182.  Although  the  carrying  on  of  a  lawful  trade  doea 
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asnof  Another  to  tlie  extent  of  renderia^ 
kwoperpiuf"  ""     ^''  residence  lees  agreeable,  yet  !t  will  not 

be  an  actioiiBble  nniaance,  it,  hariDg  regard 
to  place  and  time,  the  act  was  an  ordinary,  reasonable,  and 
proper  use  of  the  land  by  the  defendant,  not  sabBtantially 
inoommodiag  the  plaintiff.^  It  will  be  so,  if  real,  sensible 
damage  is  done  to  property,  though  the  bnaineas  was  an 
ordinary  one,  carried  on  in  a  proper  manner,  and  in  a  place 
more  or  less  devoted  to  like  parposes.'  Bat  the  carrying 
OD,  in  the  ordinary  and  obrioaa  manner,  a  lawful  trade,  ia 
not  necessarily  oarryiog  it  on  in  a  proper  manner,  if  the 
annoyance  might  have  been  aroided  by  certain  expedients.' 
lu  Buoh  cases  it  Ilea  upon  the  defendant  to  show  that  the 
trade  is  lawful,  and  carried  on  in  a  lawful  and  ooQTcnient 
place  and  manner.*  Bnt  there  may  be  a  right  by  preecrip- 
tion  to  carry  on  a  noxions  or  noisy  trade  in  a  particnlar  spot, 
bat  till  BQoh  presoriptire  right  is  acquired,  it  is  no  answer 
that  the  nniaanoe  existed  before  the  plaintiS  went  to  live 
near  it,  or  even  perhaps  before  hie  house  was  built.'  No 
length  of  time  can  legalise  a  public  nuisance,  though  it  may 
Bupply  a  defence  to  an  action  by  a  private  person ;'  bat  time 
will  not  always  supply  such  a  defence,  when  the  nuisance  is 
one  that  has  been  gradually  iocreaeing.'  The  principle  ia 
(hat  a  man  cannot,  by  first  starting  a  noxions  trade  on  a 
barren  spot,  compel  the  owners  of  adjoining  land  to  leave  it 
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wftste,  wlieti  but  for  the  naiBance  tbey  could  bnild  apoo  it, 
or  otherwise  me  it;  and  thoii(;h  in  a  oronded  dty  lesi  qniet 
and  oleanlinesB  mast  be  expected  thnn  in  the  conutry,  on 
one  can  require  others  to  enbinit  to  more  than  the  Datnral 
and  iocidentalanuojaDces  of  the  locality;  and  the  place  for 
anoxioae  trade  mast  be  convenient  and  proper,  not  in  regard 
to  the  trader  who  usee  it,  bnt  to  those  who  are  affected  by 
its  being  so  nsed.^ 

183.  So,  qnietness  and  freedom  from  noise,  smoke  or 

noxious  vaponr  are  indispensable  to  the  full 
nni«m«*°*'      *    ^^^    ^""^^  enjoyinent  of  a   dwelling-house. 

If  one  carries  on  any  noisy  trade  adjoining 
a  dwel ling-house,  whereby  the  comfort  and  quiet  of  the 
house  are  materiitlly  destroyed,  eepeoiftlly  if  so  at  night,  he 
is  liable  for  a  auisaQce  nolesa  he  can  show  a  preBoriptive 
right.*  When  such  right  has  been  acquired,  it  ia  an 
easement;  but  prescription  does  not  begin  till  the  noise  ia 
such  aa  to  be  &  nuisance,  and  ibia  may  depend  on  a  change 
of  oiroamBtancea ;  for  noise  may  not  be  sncb  as  to  be 
actionable  while  laud  is  open,  bnt  may  become  so  when  it  ia 
bnilt  npon.^  So,  blowing  a  bora  or  making  other  noises  at 
night  may  be  a  nuisance.*  So  the  collecting  noisy  crowds 
by  the  attractions  of  music,  fireworks,  &c.,  is  a  nuisance.' 

184.  Where  there  is  any  immediate  dnnger  to  life  or 

property  from  the  oontiuuance  of  the  nni- 

B^^   '"'   '    sauce,  so  as  to  render  it  unsafe  to  wait  for 

its  removnl  by    the  occupier,   the  injured 
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part;  may  at  once  enter  and  remove  it ;  ofcherwlas  befors 
ealry  there  ongbt  to  be  notice  to  the  occupier  to  abate  ;^  bab 
generally  the  proper  conrse  ia  to  appeal  to  the  law.*  In 
abating  a  QuiBance  no  more  damage  may  be  done  than  ie 
Qeceasary ;  aud  if  the  act  has  to  be  done  on  the  land  ot  a 
third  person,  (as  in  stopping  a  water- ooarse)  it  should  be 
done  so  oa  to  cause  no  damage  at  least  to  him,  and,  coosia- 
tently  with  tliat,  as  little  aa  may  be  to  the  author  of  the 
nnisaoce.^  Though  a  man  on  request  abates  a  nnisaDoei  be 
is  still  liable  for  damage  already  enstiuned.*  The  oontiuu- 
ance  of  a  nuisance  is  a  fresh  injury,  for  which  another  action 
may  be  brought,  and  so,  agaiu  aud  again,  until  it  ia 
removed." 
185.  If  the  iojured  property  is  in  the  ooonpatioD  of 
Who  may  loe  tenants,  the  landlord  or  reversioner  has  no 
■ndbeined.  right  of  aotion,  anlesa  the  nuisance  is  of  a 

permanent  character,  and  necessarily  inflicts  a  lasting  dam- 
age to  the  inheritance;'  as  where  it  is  by  reason  of  the 
ereotioD  of  a  building  which  would,  if  allowed  to  continne, 
impose  a  servitude  upon  the  plaintiff's  building.'  Every 
person  who  does,  or  directs  the  doing  of,  au  act  which  oan- 
not  be  done  at  all  without  constitnting  a  nuisanoe,  is  per- 
sonally  responsible,  whether  he  was  acting  for  himself,  or 
for  or  on  behalf,  or  for  the  benefit,  of  another;  aud  whether 
he  is  a  principal  and  employer,  or  a  mere  servant  carrying 
into  effect  the  orders  of  his  master.^  Bat  if  the  act  is  law- 
ful aud  may  be  done  without  causing  a  nuisance,  then  tbe 
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liability  depends  upon  whether  the  person  is  a  servant,  or 
contractor  or  aab-oontractor.^  Thoagh  mere  diminutioa  ia 
nine  of  the  plaintiff's  property  does  not,  by  itself,  consti- 
Inta  a  anisance,  yet  the  extent  ol  the  noieaDoe,  if  it  be  a 
naiRaBoe,  may  be  materially  ehowo  by  this.' 

186.  Another  instance  of  tort  by  breach  of  a  prirate 

dntv  existine   at  common-law,   and  owins 
KIOMWWAIIS.      ,      ■"  "    .  ..1,  1   .. 

from  one  man  to  another  by  reason  of  the 

Ticinity  of  their  property,  is  an  invasion  of  the  right  to 
water.  Such  injnries  may  be,  and  commonly  are,  classed  aa 
DDisancfl8>  as  where  the  act  consista  in  foaling  a  stream  of 
irateti  but  it  will  be  oonvenient  to  take  these  cases  sepa- 
rately, and  to  inoinde  those  in  which  the  right  to  the  water 
exists,  not  at  common-law,  but  as  an  eaBement  acquired  by 
prescription,  or  grant,  express  or  implied.  It  will  be  well 
also  to  distinguish  between  the  rights  to  surface  and  anb- 
terranean  waters,  and  between  nataral  and  artificial  streams. 

187.  The  right  [to  nse  snrface  water  (for  there  is  no 
tlH  of  tnrfwa    property  in  the  water),'  flowing  in  a  natural 

'"*"'•  and  defined  oonrse,  exists  by  natural  or  nni- 

Tersal  law.*  Each  proprietor  of  land  through  which  water 
BO  mns,  has  a  right  to  nse  the  same  for  any  reasonable 
purpose  of  hia  own,  not  inconsistent  with  a  similar  right  in 
the  proprietors  of  the  land  above  or  below  j  but  he  may  not 
serionsly  dimiiiisb  the  qnantt^,  or  injure  the  quality  of  the 
vater  which  would  otherwise  descend,  to  the  damage  of  a 
proprietor  below,  save  under  a  title  by  grant  or  prescription ; 
nor  can  he,  without  the  license  or  grant  of  a  proprietor 
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m.  4  SUry  ».  Figot,  Tadot'i  L.  C.  on  B. 
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abovB>  pen  or  dam  bsclc  the  water,  so  as  to  mdm  actbal 
dftiDBge  to  him.^  But  withoat  caasitig  that,  he  may  divert 
or  throw  back  the  water ;  bob  he  must  not  ehat  the  gates  of 
his  dams,  aud  debaia  the  water  anreasouably,  nor  let  it  off 
in  onnsaal  quantities)  to  the  prejadice  of  either  of  hie  neigh* 
boars.'  A  fence  or  balwark  on  the  bank  is  ailowable,  bat 
any  encroachment  on  the  bed  of  a  river  (whether  tidal  or 
not)  is  an  injury  if  it  affects  the  rights  of  another,  tboogh 
it  is  not  shown  that  damage  has  been  enstaiued,  or  is  likely 
to  be  BustaiDed ;  and  tliis  is  so  though  the  property  in  the 
soil  extends  to  the  middle  line  of  the  bed.'  In  case  of  an 
extraordinary  casualty,  as  a  flood,  a  man  has  a  right  to 
protect  himself  against  it,  though  in  result  his  neighbonr  is 
damaged;  bnt  the  right  does  not  extend  to  iDterrnptingtho 
courae  of  the  natural  fluw  pf  the  water.*  The  rights  of  a 
riparian  proprietor  (as  to  take  water,)  cannot,  it  has  been 
Said,  be  granted  away  in  gross  so  as  to  give  the  grantee  a 
right  of  action ;  the  rights  are  annexed  to  the  possession  of 
the  laod.^  But  aa  against  the  grautee,  there  would  be  no 
right  of  action  by  others,  nnless  and  uutil  suoh  a  aser 
substantially  interfered  with  their  water  rights  as  riparian 
owners,  snoh  rights  being  measured  not  accordiug  to  the 
Water  which  they  actnally  used,  but  which  they  are  entitled 
to  use.  Such  interference  may  be  in  respect  to  either  qnanti* 
ty  or  quality  >  bat  nutil  tUete  is  each  interference  no  length 
of  user  can  give  the  grantee  any  right  of  user  by  effluxion  of 


1  BUbrey  o-  Owsn,  6  Bidli.  SU  ; 
Lord  Norbarr  i.  Kitahen,  0  far.  N.  8. 
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k  B.  7  Kq-  377 1  AUj-Oaii. «.  letrj. 


L.  B.  9Ch.  iSt. ;  K.  E.  ttgon*.  J.L. 
HallUki  L.,K.  8  lad.  Ap.  lM,«ber« 
no  right  bnng  injiuwl,  than  «m  do 

4  KJeld  •.  L.  &  N.  W.  B;.  Co.,  L.  B. 
10  Eioti.  4. 

G  Btookpoit  W.  Oo.  V.  Pottor,  tO 
Jot.  N.  6.  lOOS  ;  bnt  Mt  IfniWi  •. 
Bneew«ll.  L.  B.  8  X»li.  1,  ind  lee  S 
AntUa'i  Jar.  t7< 


,  L,ooglc 


BIGHT  TO  ^ITIB.  167 

time  ^^inst  an;  ripwian  oirner.  lo  case  o£  saoh  interfer- 
enofl  the  action  ahoald  be  sgainBt  tbe  grantee,  and  not,  it 
wonid  Beem,  against  hie  grantor.  Where  the  grant  is  not 
of  the  rights  oE  the  grantor  as  riparian  owoer,  bnt  oDly  a 
lioense  to  enter  on  hia  land  and  take  water,  snoh  liceoeee  is 
a  mere  stranger  who  can  have  no  right  to  interfere  at 
all  with  the  Sow  ot  water  injarionsly  to  riparian  owners. 
His  license  does  not  give  him  the  riparian  right  of  user ;  bnt 
the  lioenae  is  not  therefore  actionable  onless  his  neer  inter- 
feres with  the  rights  of  others.^  It  is  impossible  to  define 
precisely  the  limite  whioh  separate  the  reasonable  and  per- 
mitted nse  of  the  stream  from  its  wrongful  application.  It 
is  entirely  a  question  of  degree  with  a  view  to  the  circnm- 
staDoes  of  each  case,  the  Tolnme  of  water,  the  extent  of 
dimitintion,  and  the  damage  ieflicted  on  others.'  He  who 
first  applies  mtiuing  water  to  in'igatioa  or  other  porpOBes, 
does  not  thereby  acquire  an  extended  right,  as  against 
others,  until  his  eojoyment  has  been  long  enough  to  give 
him  a  title  by  prescription ;  but,  till  then,  the  right  is  only 
to  the  natural  ase,  whioh  must  be  such  as  not  esaentially  to 
destroy  the  natural  Sow  to  the  damage  of  those  above  or 
below  him.*  It  ia  no  defence  that  the  proprietor  above  or 
below  has  not  applied  the  water  to  any  special  nse  or  pur- 
pose, but  he  may  recover  for  the  loss  of  the  general  benefit 
of  the  water.  An  extended  or  exclaslve  use  may  be  ac- 
quired by  prescription,  but  then  it  is  an  easement,  and  not 
a  natural  right  ;*  and  such  an  easement  may  be  vested  in  a 


1  Omarod  «.  Todmorden,  11  Q.  B.  D. 
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commnnity  as  the  inbabitentB  of  a  town,  bo  that  any  inh&bi' 
tanb  may  Boa  for  aa  obstraotion  thongh  no  particnlar  per- 
BODal  damage  is  shown,  as  the  act  is  in  derogation  of  bii 
rights  and  would  be  evidence  in  future  in  faronr  of  the 
wrong-doer.'  But  a  aae  by  the  proprietor  below  that  does 
not  affect  the  proprietor  above,  as  an  ezcesaive  diversion  oE 
the  water,  oaanot,  by  any  length  of  time,  give  an  easement 
to  the  former  against  the  latter.'  I£  a  man  first  occnpiea 
a  stream  and  tarns  it  to  nse,  where  there  are  neither  ocon- 
pantB  below  nor  above  bim,  bb  in  waste  jnngle  lands  in 
India,  no  qnestion  oonld  arise ;  for  then  those  afterwards 
oomiag  to  the  stream  mnat  lake  it  as  they  fonnd  it ;  provid- 
ed a  presoriptire  right  bad  meanwhile  been  acqoired  to  a 
QBer  in  ezceas  of  the  natural  right." 

188.  The  right  to  rnnning  water  includes  a  right  to  it 
^ht  to  mJua  ^^  ^^^  natural  parity;  bat  a  right  to  pollute 
in  B  pme  itita.  ^  natural  stream  may  be  aoqaired  by  grant 
or  prescription,  though  such  enjoyment,  or  any  other  kind 
of  enjoyment  in  ezcess  of  the  uatoral  right,  will  not  begin 
to  be  adverse  and  of  right,  until  the  injariouB  effect  is 
Buffered ;  for,  at  first,  or  for  many  years  the  deposit  or  other 
nser,  reealtiug  in  damage,  may  have  been  imperceptible.* 
Wbere  the  extent  of  pollution  is  from  the  first  certain  and 
defined,  that  will  be  the  measure  of  the  right  acqnired  by 
prescriptive  user,  and  it  is  immaterial  whether  the  operative 
canse  ia  precisely  the  same  or  not.''  Hence  any  pollatiou  of 
>  a  clear  stream  is  both  injary  and  damage,  bat  a  further  pol- 
Intion  of  one  already  foal  may  be  injury  and  actionable 

1  Etnop  •■  Htr*):,  L.  B.  4  Exoli.  41.  i  H.  B.  611 ;  Croaln  «.  Lightowler,  L. 
3  StoekpoTt  W.  Co.  «.  Potter,  inpm.  B.  2  Oh.  476 ;  Qoldimid  «.  TDDtrridm, 
3  Bm  Big.  L.  O.  OD  Torta,  B20.  Ao.,  L.  0. 1  Eq.  161  and  1  Oh.  840. 

4MBTg»tn>;d  *.  HoIhdmti,  7  B,  A;      G  Bazendala  «.  UaHnmj,  L.  B.l 
B.  891 ;  Biatfuon  •,  HoddinoU,  1 0.  B.  I  Oh.  790. 
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thoagh  vithont  dsinage.^  The  right  to  the  nae  of  water  wilt 
not  be  affeoted  by  the  supply  being  precBriona  or  interrupt- 
ed ;  nor  b;  a  slight  alterstiou,  by  the  plaiotifF,  of  the  natanl 

CODFBe.' 

189.  SarFace  waters  not  rnnning  in  a  defined  ohanoel, 
whsraiheconiM  ^^^  spreading  over  tbe  land,  maybe  aaed 
u  not  deBned.  by  the  oconpaiit  of  the  land  for  any  pnr- 
posfl  f  bnt  a  natural  visible  supply  from  a  spring  head  mast 
not  be  oot  off,  nor  prevented  from  falling  below  into  a  regu- 
lar natural  channel;*  and  drains  should  be  so  arranged  as 
to  restore  the  water  at  the  bonndary  of  an  estate  to  its 
andent  or  natural  ohaunels."  An  occupant  is  not  entitled  to 
intercept  the  natural  flow  of  snoh  water  from  surface  springs 
by  draining  it  into  a  reservoir  or  by  otherwise  diverting  it, 
where  it  flowa  natnrally,  though  not  through  perfectly  defin- 
ed channels,  into  another's  land.*  To  oonstitnte  a  water- 
course in  which  a  neighbour  may  claim  a  right,  the  flow  oE 
water  most  possess  that  unity  of  character  by  which  the  flow 
on  one  person's  land  can  be  identified  with  that  on  his 
neighbonr's  land.  Water  which  squanders  itself  over  an 
indefinite  surface  is  not  a  proper  subject-matter  for  such  a 
right.'  Where  there  is  a  natural  stream  of  water  which 
ultimately  disaipates  itself  over  the  surface,  and  a  course  is 
then  ont  for  the  water,  the  right  acquired  therein  is  the 
same  aa  in  a  natural  stream.^  Where  a  water-course  is  made 
for  water  which  was  not  there  before,  this  is  an  artificial 
stream ;  bnt  where  the  water  was  there  before,  and  all  that 

1  PnoiDgtoa  V,  Briatop  Oo.,  G  Oli.  ) 
D.  77*. 
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ia  done  is  to  make  a  definite  course  for  it,  it  remaina  a 
natural  stream,  and  this  though  part  of  such  new  couraa 
ms7  be  a  tunnel  and  not  an  open  stream.^ 

190.     So,  where  sobterraneau  water  flows  ia  a  known 
Sobtemoean    ^°^  defined  course,  its  diversion  or  pollafcton 
^'*^-  will  be  an  injury  as  mnoh  as  if  it  ran  on  the 

BorEaoe.'  But  asnally  the  course  of  such  water  is  not  ascer- 
tainable, and  the  general  rule  is  that  one  man  may,  in  bis 
own  land,  sink  a  well  or  shaft  for  a  mine,  thoagh  he  may 
thereby  drain  his  neighbonr's  well  dry;  and  there  ia  no 
limit  to  the  quantity  of  water  he  may  raise,  or  the  use  he 
may  make  of  it.  A  different  rule  would  often  interfere 
with  the  enjoyment  of  the  property  in  the  sub-soil ;  and 
where  the  oourse  of  the  nnder-gronnd  water  was  unknown, 
there  is  no  room  to  imply  any  mntnal  eonaent  or  agreement 
between  the  neighbonrs.'  There  is  no  distinction  between 
where  the  eSeot  of  a  well  is  to  dirert  sneh  percolating  and 
anbterranean  water  from  flowing  to  ancient  springs  or 
ronning  streams  to  the  damage  of  others,  and  where  it  mere- 
ly drains  the  artificial  wells  of  others;  the  rigbt  to  the  nsa 
of  a  natural  stream  does  not  extend  to  acts  done  beyond 
the  stream;  otherwise  it  would  govern  the  use  of  the  whola 
oonntry  originally  drained  by  the  stream.*  But  it  is  quite 
otherwise  where  the  effect  of  each  a  well  is  to  draw  away  the 
water  which  has  reached  and  is  flowing  iu  a  defined  mnning 
stream.  If  the  under-ground  water  cannot  begot  without 
also  touching  the  water  in  a  defined  surface  channel,  then 
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ib  etnnot  be  ^b  at  all ;  for  (he  right  to  nee  the  water  ia 
such  atream  is  limited  to  saoh  reasonable  use  aa  ehall  leara 
the  rest  to  flow  oa  to  others  entitled  to  it,  animpaired  in 
qoality  and  nndimioished  in  qnantity.^  Further  it  is  now 
clear  that,  thonj^h  there  is  no  right  to  subterranean  water 
percolating  in  an  undefined  coarse,  yet  one  may  not  commit 
a  nuisance  by  poisoning  that  water  for  another,  any  more 
than  he  may  poison  the  air  which  that  other  has  a  right  to 
receive  though  there  is  no  right  of  property  in  it.  If  a  man 
pnte  filth  or  poison  on  to  his  own  land,  he  is  bound  to  keep 
it  there,  and  ia  liable  if  it  esoapea  tbereErom  so  as  to  be  an 
injnry  to  another  in  the  exercise  of  the  natural  rights  inci- 
dent to  his  property,  as  in  drawing  water  from  his  well.' 
Such  an  act  conld  only  be  jnstified  as  an  easement.  A.  man 
by  sinking  a  shaft  or  well  takaa  the  water  for  his  own 
benefit ;  but  he  takes  also  the  liability  if  the  water  ia  dis- 
chai^ed  from  thence,  on  bis  neighbour's  land,  though  in  its 
natural  state  it  would  hare  percolated  there.' 

191.    The  rights  and  duties  as  to  artificial  water-couraei 
ArtaBoiBl  water-     ezist,  uot  at  Common  law,  but  by  contract, 
•^"*-  grant,  or  presoription,  that  is,  the  right  to 

such  a  water-course  is  an  easement  j  bnt  there  oan  be  no 
prescription  where  no  grant  ought,  under  the  drcometances, 
to  be  presumed ;  thus,  if  A,  for  his  own  conrenienoe,  drains 
his  laud,  bis  mine,  or  his  house,  he  may  acquire  tbe  easement 
or  right  of  discharging  the  water  upon  or  through  the  land 
of  B ;  bnt  though  B  may  nae  such  water  for  any  number  of 
years,  be  will  not  thereby  acquire  a  right  to  it,  but  A  may, 
for  hia  own  purposes,  divert  or  remore  the  water-course; 
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from  ths  yery  tuttore  of  the  case,  no  intention  in  A  to  Bob- 
joot  himself  to  a  permanent  aarritade,  can  be  inferred.^  It 
will  be  otherwise  if  from  the  facta,  a  different  intention 
ought  to  be  prasamed.^  If  the  artificial  water^conree  of  A 
is  BQpplied  by  percolating  sabterranean  water,  or  andeSned 
anrface  water,  flowing  from  the  land  of  B,  the  mere  lapse  of 
time  will  give  no  right  to  A  to  prevent  B  from  ntilizing 
each  water  on  his  own  land,  though  it  leaves  A's  water- 
conrse  dry.^  The  right  to  the  ose  of  the  water  in  an  artificial 
water-oonrse  as  against  the  party  creating  it,  will  depend 
npon  the  character  of  the  water-conrse,  (as  its  permanent  or 
temporary  nature,)  and  npon  the  ciroamstanceB  ander  which 
it  waa  created.  Thne  in  India  where  one  tank  is  fed  by  the 
overflow  channel  of  a  higher  tank,  though  the  whole  system 
is  artificial^  there  may  be  a  right  to  receive  all  the  overflow 
after  due  irrigation  of  the  higher  lands.*  But  generally, 
the  presumption  in  favour  of  an  easement  from  the  benefit 
resulting  by  the  act  of  another  done  on  his  own  land  is 
neutralised  by  the  act  being  essential  to  the  owner,  and  so 
done  with  a  view  to  his  own  interest  alone ;  for  an  easement 
exists  for  the  benefit  of  the  dominant  owner  alone;  and 
hence  it  is  that  the  servient  owner  acquires  no  right  to  insist 
on  its  continuance,  or  to  ask  for  damages  on  its  abandon- 
ment.*  If  A  has  acquired  the  easement  of  discharging 
clean  water  only,  be  wonld  be  liable  for  polluting  the  streamj 
and  mach  more  would  any  one  else.^  Though  as  agaiust  A, 
B  cannot  acquire  a  right  to  the  continuance  of  the  stream, 
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he  mttj,  it  SMms,  acqnire  such  aright  b;  the  reqnigite  lapae 
of  time  i^nat  others.*  Till  then  e&oh  proprietor,  through 
wboee  land  soch  utificial  water-oonree  pasBeB,  has  merely  a 
riffht  to  take  and  nee  aaoh  water  whilst  it  is  od  his  laod, 
bat  he  has  no  right  to  any  part  o£  the  water  till  it  cornea 
on  to  his  land,  and  cannot  sue  iE  one  above  prereuts  its  oom- 
ing  at  all.  Bnt  polluting  a  stream  of  water  ioTolTes  a 
uDJsanoe  on  the  land  of  others,  and  a  trespass  by  the  sending 
of  impnre  matter  on  to  their  soil,  so  that,  apart  from  all 
lapse  of  time,  do  one  can  iojare  another  by  poUnting  an 
artificial  stream.'  The  owner  of  an  artificial  stream  has,  in 
relation  to  others,  only  an  easement,  and  it  roast  depend  apon 
the  extent  of  this  easement  whether  he  can  nse  each  stream 
by  sending  down  dirty  water  or  only  clean. 

192.     The  grantee  of  an  artificial  water-oonrse  or  drain 

.    throngh  the  land  oE  another,  for  the  nse  and 
Liability  o(     ,         b      .   ,  ... 

BiaatM  of  nuh  benefit  of  the  grantee,  is  bonnd  to  maintain 
•mi^t-oaant.  ^^^  repair  it,  and  he  has  a  right  ol  entry 

apon  the  land  of  the  other  for  that  purpose.  He  ia  Uable 
for  any  damage  resulting  from  noa-repair.'  If  having  a 
right  to  send  clean  water  through  the  drain,  he  sends  fonl 
water  or  filth,  the  other  may  stop  every  particle  oE  water, 
because  it  is  dirty.* 

1 98.     Another  right  eziating  by  reason  of  vidn^e,  is  the 

Thk  uqbt  or    right  of  snpport  of  land  by  land,  of  bnild- 

■onoBt.  jQgg  hy  i^QJ^  or  Qf  buildings  by  baildings. 

The  duty  of  leaving  such  natural  support  to  land,  aa  also 

the  duty  of  not  obstmcting  the  natural  fiow  of  water  to  the 

I  SotoliCa  V.  Booth,  i  Jm.  N.  El.  I     S  Pomfrat  «.  Rioioft,  1  Sund.  SiS  i 
1017  i  Major  >.  Cludwiok,  IL  Ad.  A  E.    Bsramout  •.  PalnHs,  H.  A M.  4M. 
57L  4  CawkireU  •.  BiumU,  »  L.  J.  31 
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damaffe  oE  others,  which  are  really  natural  rights,  are  some- 
times  called  necessary  serritades;  but  a  seFvitnde  isTolTea 
the  idea  of  something  done  n  poo,  or  some  right  exercised 
over,  the  servient  tenement  that  obstrnots  the  exercise  of 
fall  domioioti  over  it  fay  the  owner.  The  subject  of  the 
right  of  eapport  may  be  divided  into  the  lateral  support  of 
land  by  adjacent  land,  the  vertical  snpport  of  the  surface  by 
the  sub-soil  (where  the  property  in  the  two  is  distinct),  the 
eapport  oE  bnildings  vertically  by  subjacent  soil,  the  sapport 
of  buildings  laterally  by  adjaceut  aoil,  and  the  support  of 
bnildings  by  bnildings  in  juxtaposition.  In  some  of  these 
iostances  the  right  is  a  natnral  one,  in  others  acquired,  that 
is,  it  is  an  easement. 

194.     Erery  proprietor  of  land  is   entitled  of  common 
Bnpportrf  u»d    "e^*-  *o  such  an  amoont  of  lateral  snpport 
bfUod.  from  the  adjoining  land  of  bis  neighbour, 

as  is  necessary  to  sustain  his  own  land  in  its  natural  state, 
not  weighted  by  walls  or  bnildings.  One  may  not  dig  in 
his  own  land  bo  near  that  of  another,  that  the  other's  land 
falls  into  his  pit.  This  is  a  natural  right,  but  to  be  entitled 
to  it  the  land  to  be  supported  must  be  in  its  natnral 
condition,  and  the  right  is  limited  to  sncb  an  extent  of  the 
adjaoent  land  as  in  its  natural  state  is  necessary  for  such 
snpport ;'  thus,  if  a  man  digs  in  his,  own  land  a  well  quite 
close  to  his  neighbour's  land,  no  action  will  lie,  if  there  is 
no  appreciable  subsidence  therefrom,  or  what  occurs  is  doe 
to  some  recent  building  on  the  laud;  for  from  the  nature  of 
the  right  there  can  be  uo  infiingement  of  it,  so  as  to  give  a 
cause  of  action  without  some  appreciable  damage  ensuing.* 

t.  Thiokenli,  L.  £.  1  0,  P. 
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Bat  a  right;  of  Bopport  in  eztensioii  of  the  natural  right  may 
be  acquired  by  nninterrnpted  user  of  riglit  for  the  requiaite 
term  of  years,  or  by  implied  gmnt,  aa  where  land  ia  sold 
for  the  porpoae  of  baildicg  on  it.^ 

195.  If  the  owner  of  l&nd  grants  the  aub-soilj  Teserving 
the  surface  to  himself,  he  impliedly  grants 
r«M'Er»nb-'«nT""  i^awoahle  meaua  of  accesa  to  the  sub-soil, 
and  the  grantee  would  have  a  right  to  go 
upon  and  dig  through  tha  surface,  to  euable  him  to  reach 
the  snb-Boil,  if  he  had  no  other  means  of  access  thereto. 
But  the  owner  of  the  sub-eoil  may  maintain  an  action 
againafc  the  owner  of  the  surface,  if  he  digs  holes  into  the 
Bub-soil  to  a  greater  extent  than  is  raasonably  necessary 
for  the  proper  and  fair  use,  culttration,  and  enjojmeut  of 
the  surface  J  or  if  he  rem070S  so  mach  of  the  aarface  that 
mines  below  are  flooded.*  So,  the  owner  of  the  surface  ia 
entitled  of  common  right  to  the  Biipport  of  the  snbjaoent 
strata,  so  that  the  owner  of  the  sub-soil  and  minerals  cannot 
lawfully  remove  them,  without  leaving  support  sntBcieut  to 
maintain  the  surface  in  its  natural  state.'  If  it  was  not  in- 
tended that  such  right  of  support  for  the  surface  should  be 
raserired,  this  should  be  clear  upon  the  faoe  of  the  convey- 
ance, as  also  on  the  other  hand  any  right  to  a  support  be- 
yond that  of  the  laud  in  its  natnral  state;  bo  that  where  the 
owner  sells  the  snrfHCe,  reserving  the  minerals  with  power 
to  get  them,  the  burden  is  on  him  to  show  clearly  that  the 
intention  was  that  he  should  be  entitled  in  getting  the  min- 
erals to  let  down  the  surface,  either  paying  oompensation 


I  Aoton  «.   Binndall,  13  M.  t  W.  |73B;   S8  L.  3.  10  Q.   B.  ;   Froad  •. 
ft&3  t  Biddona  «.  Short,  1  0.  P.  D.  E73.    BaCa,  It  Jar.  14.  S.  441 1  WB^eGeld  «. 
S  Ooi  «,  Glue,  6  C.  B.  561.  Bnoclenirb,  L.  K.  4  Kq.  fil8  i  Best  •. 
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for  BO  doJDg  or  not,  as  the  case  m&y  be.*    After  twenty  years 

or  other  prescriptive  period,  a  house  would  acquire  a  right 

to  Biipport  by  the  miDeraU,  tbongh  there  was  origioaliy  a 

tx^ndition  to  let  dowii  the  sarfaoe  when  in  its  nataral  state 

on  paying  compensation.'    This  right  oE  support   does  not 

include  the  Biipport  oF  subterranean  water ;  and  one  who 

by  draining  his  own  land  (an  act  incidental  to  its  ordinary 

use)  withdraws  the  support  of  water  from  adjoining  land  is 

not  liable  if  the  surface  subsides.^    Bat  a  right  to  trench 

upon  these  natural  rights  of  support,  as  to  work  so  as  to 

cause  a  snbsidenoe,  may  exist  by  clear  express  grant,  or  ba 

acquired  by  a  sufficiently  long  neer  as  of  right.*   In  the  case 

of  a  mining  leaee  the  right  to  support  of  the  sarfaoe  is  to  be 

gathered  from  the  terms  of  the  lease.'' 

196.     If  a  person  has  built  on  the  extremity  of  hia  own 

.     .    land  so  as  to  increase  the  lateral  pressare  on 
■  80  pnort   of  ,       * 

hniidinga  bj    the  soil  of  his  ueighbonr.  Or  if  the  owner  of 

the  Burfaoe  has  erected  buildings  so  as  to 
require  additional  support  from  the  snb-strata,  he  may 
acquire  a  right  to  sucb  support  by  prescription,  that  is,  by 
a  user  of  right  tor  a  period  of  years  from  which  a  grant  of, 
or  acquiescence  in,  the  privilege  by  the  other  owner,  may  be 
legally  presumed ;  but  for  this  the  enjoyment  of  the  support 
must  be  obvious,  as  no  easement  can  be  acquired  secretly, 
aud  as  to  adjacent  soil  at  least  it  may  not  be  obvious.^  Bnt 
if,  within  such  period,  the  owner  of  the  adjacent  or  subja- 
cent soil,  digs  iu  his  own  land  so  that  the  buildings  fall,  he 


1  DsviM  *.  Trahame.  6  App.  Ca«. 
4S0  1  Diion  c.  White ,  8  App  Cas. 
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will  not  bd  liable  for  the  damage,  anleu  he  exercised  his- 
rijjht  of  digging  bo  negligently  or  improperly  as  to  canae 
the  fall/  or  cnlesa  the  weight  of  the  bnildioga  in  no  way 
caaaed  the  Binking  of  the  land,  and  the  luid  wonld  have 
fallen  in,  whether  bnildings  bad  been  erected  on  it  or  not.' 
The  right  of  eapport  in  snob  cases  is  acqoired  and  not  natn- 
ral;  bat  it  is  a  negative  easement,  and  the  right  of  action 
sriseB  on  a  breach  of  dnty  by  the  defendant,  in  bo  oaing  his 
own  property  as  to  injore  that  of  his  neighbonr,  and  there 
is  no  aotiTe  exercise  of  any  right  by  the  plaintiff  in,  npon,  or 
orer  the  land  of  the  defendant.'  Hence,  it  is  not  the  fact 
oE  the  excavation  by  the  defendant,  but  the  oocorreooe  of- 
tbe  damage  in  oonBeqnenoe,  that  gives  rise  to  the  right  of 
action,  and  the  law  oE  limitationH  begins  to  ran  f^iost  the 
plaintiff  from  the  date  of  the  latter  only.*  And  it  wonld  be 
the  same  where  damage  arises  from  the  invasion  of  the  natn- 
ral  right  of  support. 

197.  Where  two  'hocBea,  erected  by  different  owners, 
Snpportofbnild-  stand  in  juxtaposition,  they  in  fact  stand 
iogi^ bmldingi.  g^ch  on  its  own  gronnd,  and  there  is  no 
right  of  support  for  the  one  by  the  other,  and  it  will  not 
necessarily  be  presnmed  to  have  been  acqaired  however 
ancient  tbe  honses.  It  may,  of  oonrse,  exist  by  an  express 
grant.  That  in  fact  one  bonae  leans  on  the  other  does  not 
ftlter  tbe  case ;  there  can  properly  be  no  user  of  right  unless 
openly  and  evidently ;  and  it  used  to  be  said  that  a  man  by 
bnilding  a  weak  house  cannot  impose  a  duty  npon  his  neigh- 
bour, or  drive  him  to  pnll  down  his  own  house  or  bring  an 

1  Dodd  «.  Holme,  1  A.  A  E.  4SS ;  1 1     8  Gale  on  EuemenU,  SSS. 
Sm.  L.  0. 117  (4th  ad.).  4  Bonomi  «.  Bukhoon,  B   B.  A  B. 
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BctioQ  nithin  a  fixed  period.'  Bub  now  it  is  eud  to  be 
better  policy  to  allow  the  rif^ht  to  each  an  easenieDt  as  tbe 
right  of  Bupport  for  batldiags  to  be  acquired  by  the  lapse  of 
time,  without  regard  to  any  facility  or  otherwise  of  interrup- 
tion ;  as  where  it  woold  not  be  worth  a  man's  while  to 
interrupt  acquisition,  as  when  he  would  have  to  pall  down 
'  his  own  house  to  do  so.  Hence  after  the  requisite  period 
the  right  will  be  acquired  where  the  enjoyment  has  been 
peaceable  and  open  and  not  snrreptitiooa.  It  may  be  an  iu- 
convenient  right,  but  that  might  be  said  of  all  BerritndeB,  aa 
of  light,  but  it  is  bett«r  that  they  should  exist  than  that  pro- 
perty shoald  be  injured  and  not  be  capable  of  protection.' 
Where  one  house  was  notovionsly  and  obviously  supported 
by  the  other,  and  the  enjoyment  of  the  privilege  can  be 
shown  to  have  been  acquiesced  in  ;  and  where  the  right  to 
support  is  by  saoh  means  as  a  beam  thrust  into,  or  resting 
upon,  a  neighbour's  wall ;  then  it  is  properly  an  easement, 
being  a  right  exercised  in  and  upon  the  other's  property. 
Hence,  there  the  easement  is  not  known  nor  obvious,  it  is 
not  necessary  for  a  person  who  palls  down  his  wall  to  give 
notice  of  his  intention  to  the  owner  of  an  adjoining  wall  f 
and  whether  or  not  he  does  so,  he  is  not  bound  to  use  more 
than  reasonable  and  ordinary  care  in  pulling  down  his  own 
buildings.*  Bat  he,  as  well  as  any  contractor  he  employs, 
would  be  liable  if  he  acted  iu  a  careless  and  negligent 
manner  thereby  causing  the  fa1lj  and  that,  though  the 
owner  of  the  injured  hoase  did  not  do  all  he  could  to  protect 


1  Solomon f.^Dtnera Co. 4H.  AN. 
685  tSe  L.  J.  S7a  Bull. 
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himself,  as  by  ahoring  it  up,*  The  ordinary  mle  in  easements 
that  it  is  for  the  owner  of  the  dominant  tenement  to  do  on 
the  servient  tenement  all  repairs  reqaisite  for  the  cootina- 
ance  of  the  eaeeraeot,  wonld  seem  to  apply  also  in  the  case 
<^  support  of  one  bailding  from  another.' 

198.  If  one  man  bnilds  two  or  more  henseS)  and  each 
"'•  --     tiMra    "**^  *^®  snpport  of  the  other,  and  then  he 

maty  sells  One,  it  is  presumed  that  he  reservea  for 
himself  and  grants  to  the  bnyer,  the  right 
of  matnal  snpport ;  and  so,  if  he  sells  several  snoh  honses  to 
several  pergone  at  different  times,  each  has  the  same  right 
of  snpport,  without  regard  to  the  priority  of  titles.'  The 
same  principle  wonld  apply  where  the  owner  of  two  fields 
bnilds  a  honse  on  the  edge  of  one,  and  then  sells  either  tbs 
field  with  the  house,  or  the  other,  or  both  to  differenfe 
persons ;  the  grant  o!  the  right  of  requisite  support  for  the 
house  wonld  be  presumed.  So,  if  a  landowner  avowedly 
Mils  part  of  hia  land  for  baildinga,  or  for  the  oonHtroction 
of  a  bridge  or  railway,  he  impliedly  grants  all  such  adjacent 
aud  sabjacent  snpport  aa  is  reasonably  necessary.*  Similarly 
it  woold  be  where  a  house  is  bnilt  on  the  anrfaoe,  and  then 
the  property  in  the  nnderlying  minerals  is  separated  by  • 
sale. 

199.  The  general  maxim  which  governs  all  the  above 
nuisances  and  the  rest,  is  that  a 

y  nae  and  enjoy  his  own  pro- 
10  BULTT.  perty  aa  nqtto  injure  that  of  others.     Vpos 

the  same  maxim  depends  the  liability  for  damage  resalting 
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from  a  negligeat  use  of  the  rights  oE  proper^,  u  wfaera 
damage  ia  dona  hj  watef  or  fire  escaping  or  Bpraading 
from  ooe  man's  land  to  anothor'a.  Acta  proper  for  the 
mere  defence  of  one's  property  are  to  be  diatingoiBhed  from 
acts  done  for  its  improvement  or  use.  A  may  erect  a  groiu 
or  other  defence  to  protect  his  land  or  premises  from  the 
sea  or  river,  or  from  a  caaaal  flood,  thoagb  thereby  the  water 
flows  more  TioteoUy  against  B's  land  or  premises;  bat  he 
cannot  improve  his  land  by  bnilding  a  wharf,  and  so  cause 
Otmiga  tram  damage  to  B's  land ;'  nor  can  he,  when  the 
^ntar.  mischief  is  already  on  hie  land,  as  a  flood, 

relieve  himself  by  traasferring  it  to  bis  neighboar's  land.' 
One  who  for  his  own  porposee  brings  npon  his  laud  and  ooN 
lecta  and  keeps  there  anything,  as  water,  likely  to  do  mis- 
chief  if  it  escapes,  is  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  coDseqnenoa  of  its  escape.' 
But  he  will  be  ezonsed  by  showing  that  the  escape  was  the 
oonseqaenoe  of  vis  major  or  the  act  of  God,  in  the  sense  not 
that  it  was  physically  impossible  to  resist  it,  but  that  it  was 
practically  impossible  to  do  so>  An  ^ent  is  legally  not  the 
less  an  act  of  God,  thongh  it  has  happened  before,  if  its  re- 
cnrreaoe  could  not  have  been  reasouably  expected ;  but  to 
constitute  such  a  defence,  the  defendant  mast  have  done 
everything  that  it  was  his  duty  to  do,  and  it  must  not  be 
the  natural  resnlt,  though  on  a  special  occasion,  of  what  he 
has  done;  but  he  may,  if  he  can,  show  how  much  of  the 
damage  that  accrued  would  have  been  incurred  even  though 
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he  had  dooe  his  duty.'  Where  the  cc^eotion  of  water.iif  or 
■riaea  from,  a  natnral  or  neceisary  nee  oE  the  land,  and 
much  more  where  it  is  done  in  aooordanoe  with  a  dnty,— «s 
in  the  case  of  tanka  for  irrigation  in  India, — the  owner  u 
not  liable  ii,  without  negligence  on  hia  part,  the  water 
esoapes  and  damages  the  property  of  another .>  So  also  where 
the  storing  of  water  is  a  reasonable  nse  of  property  in  a  way 
beneficial  to  the  oommnnity,  or  for  the  common  benefit  of 
both  parties.'  Further  mere  non-feasanoe  by  A  on  his  land 
thoagh  thereby  damage  enanea  to  B's  land,  will  not  induce 
liability ;  thna,  A.'a  neglect  to  maintain  his  own  sea-wall, 
whereby  the  sea  flows  on  to  his  land  and  thenoe  on  to  B's, 
will  nob  independenUy  of  a  duty  by  prescription,  make  A 
liable  for  the  damage.*  The  liability  where  it  ezista,  ia  in- 
dependent of  the  knowledge  or  negligence  of  the  person 
liable,  bat  ia  limited  to  the  owner  of  the  adjoining  land ;  if 
C  has  contracted  to  do  work  on  B's  land,  and  the  work  ia 
prevented  or  made  more  expensive  by  the  escape  of  water 
from  A's  land,  A  is  not  liable  to  C  Where  there  wonld  be 
a  liability  io  case  of  damage,  the  preventive  remedy  of  an 
injanction  may  be  applied.' 

Id9a.     Erery  person  who   puts  a  dangerons  thing    in 
Duum     from     motiou  which  oanses  damage  to  another,  is, 
^-  in  general,   reaponsible.     If  a   man  negli- 

gently seta  fire  to  hia  own  hoose,  and  it  spreads  to  hia 
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Beighboar's  home,  he  is  liable ;'  bat  nob  if  the  fire  spread 
from  some  saperior  caase  whioh  conld  Qot  have  been  pre- 
Teoted,  oontrolled,  or  resisted  by  human  agency  ;  as  where 
B  fire  being  lighted  in  a  field,  it  spreads  by  reason  of  a 
sodden  storm ;  bnt  it  wonid  be  otheririae,  if  lighted  whilst 
the  wind  was  high ;  and  blowing  in  a  dgngerons  direction.* 
If  A  employs  gangs  of  coolies  to  clear  his  land  paying  them 
by  the  gangi  bnt  directing  their  labors,  he  is  liable  to  B  if 
throngh  their  negligence  fire  spreads  from  his  land  to  B's.^ 
SOj  if  a  man  knowingly  demises  bnildings  in  a  ruinous  state, 
and  afterwards,  by  mere  force  of  gravitation,  and  without 
any  default  of  the  tenant,  they  fall  and  damage  the  neigh- 
hour's  honse,  the  landlord  will  be  liable.*  And  generally  to 
have  on  one's  land  what  is  dangeroas  to  neighbonrs  iodoces 
liability,  as  where  poisonons  trees  overhang  and  are  eaten 
by  cattle  in  the  next  field.^ 

200.  Where  a  man  nsea  dangerous  instrnmsnts,  as  a 
Wbere  dannr-  I'^'omotive  steam  engine,  or  a  blast  fnrnace 
r,u  iaBtramantt,  the  mere  fact  of  ignition  by  the  sparks 
therefrom  has  been  said  to  be,  -primSb  facie, 
evidence  of  negligence,  and  to  call  for  proof,  by  the  defend- 
ant, of  reasonable  precantion."  But  this  doctrine  that  the 
happening  of  mischief,  whether  to  person  or  property,  from 
such  a  cause,  raises  a  prima  faeie  case  of  negligence,  is 
opposed  to  recent  decisions.  It  seems  that  there  must  be 
proof  of  well-defined  negligence,  except  where  the  natnre 
of  the  accident  is  not  consistent  with  the  absence  of  negli- 
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genoe,*  or  it  arose  from  the  aae  of  a  thing  of  a  dangeroas 
Datare  Bach  as  a  locomotive  engine  whioh  the  defendant  had 
no  ezpreaa  legislative  authority  to  nBe,  and  for  damt^ 
from  the  nse  of  which  he  is  therefore  liable  though  negli- 
gence be  negatired.^  If  there  are  expedients  which  wonid 
render  damage  next  to  impoesible,  the  defendant  ib  bonnd 
to  show  that  he  used  them.  That  a  railway  compuiy  is,  by 
law,  aathoriEed  to  nse  dangerona  engines,  does  not  exempt 
them  from  the  consequences  of  negligence  in  the  manage- 
ment oE  them ;  and  it  is  the  same  whether  the  fire  begins  oa 
the  plaintiff's  property,  or  on  the  defendant's,  and  spreads 
thence  to  plaintifPa,'  One  legally  entitled  or  bonnd  to  do 
certain  work,  is  yet  liable  if  he  uses  means  that  injure  the 
property  of  others,  unless  the  nse  of  Buoh  means  was 
expressly  authorised-*  So,  if  a  person  brings  gunpowder  or 
explosive  materials  on  to  his  premiBes,  or  there  mixes 
together  things,  whioh  alone  are  perfectly  innocent,  but  are 
liable  to  explode  when  brought  into  contact,  he  is  liable  for 
damage  resulting  to  his  neighbour's  property."  In  these 
and  tiie  like  cases,  if  the  injured  property  is  in  the  poa- 
seeaion  of  a  tenant,  the  damages  shonld  be  apportioned 
between  the  landlord  and  the  tenant,  in  aooordanoe  with 
tbeir  respective  interests. 

201.     The  next  class  of  torts  to  real  property  consiBta  of 

ToBT*  TO  u».    iiiv^ons  of  the  private  rights  of  easements, 

^tMwta.  ^iQt  JQ^  breaches  of  the  private  duties  of 

servitudes.     These  are  rights  and  duties  existing  by  grant, 
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•itlier  expt»B,  or  implied  from  presoription.    An  eMsmflni 
llu«<Hat,  a»fi.    i»  »  »igW.  liberty  or  privilege,  wluoh  the 
v*^^  '^-  owner  of  one  tenement  (called  the  dominant 

tenement),  has  aoqaired  over  another  (called  the  aerrient 
tenement),  to  compel  the  owner  thereof  to  permit  to  be  done, 
or  to  refrain  from  doing,  Bomething  on  the  latter  tenem«it 
for  the  adnntage  of  the  former.^  The  right  is,  therefore, 
either  affirmative  or  negative;  it  U  inoorporeal,  and  n 
imposed  npon  one  real  corporeal  propertj,  and  most  be  for 
the  beneficial  eDJoyment  (bat  Withoat  taidDg  any  profits) 
of  another  real  oorporeal  property.  The  tenflmenta  mut 
belong  to  different  owners,  and  both  the  right  and  doty 
exist  in  regard  to  the  properties  and  not  the  owners.*  The 
benefit  or  right  is  called  an  easement;  the  corresponding 
bnrden  or  dnty  is  called  a  servitude,  and  is  a  dismemberment 
of  the  rights  of  dominion,  or  absolnte  property.'  The  baoia 
of  all  easementa  is  the  assent  of  another  either  by  gnuit  or 
acquiescence,  and  they  are  thna  distingnishable  from  natnral 
righta  by  reuon  of  vicinage  already  noticed,  bnt  privil^es 
in  coctenaion  of  such  rights  are  really  easements.  An  ease* 
ment  exists  for  the  benefit  of  the  dominant  owner  alone,  and 
hecee  it  confers  no  right  on  the  servient  owner  to  its  con- 
tinnanoe ;  bnt  it  also  imposes  no  dnty  on  him  to  do  any- 
thing, as  to  repair,  bnt  only  to  inlFer  something  to  be  done, 
or  to  refrain  from  doing  something.  It  is  the  grant  of  a 
privilege  over,  bnt  not  of  any  property  in,  the  servient  tene- 
ment} aright  of  way  is  not  the  grant  of  the  road  or  any 
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pwtionlar  part  of  it,  but  oaly  o£  ft  reasooable  eDJoymenfc  of 
its  nw  ftB  ft  ufaole.i 

202.     A  privilege  granted  to  one  peraoaally,  anoonneoted 
„_n^  _!,    ^'t'>  **>«  enjoyment  by  him  of  land,  ia  not 
Tii(««  not  an  8Ma-    ftD  e&sement,  bat  a  mere  personal  contract, 
'""'  operative  between  the  partiea,  but  not  bind- 

ing npoD  the  land  affeoted,  in  the  hands  of  others.  Thna, 
A  cannot  grant  to  B  perBonally  a  right  of  way  over  his  land, 
BO  that  it  ahonid  be  annexed  aa  an  incident  to  the  estate. 
It  would  lead  to  much  confusion  to  create  such  novel 
incidents ;  and  it  is  not  in  the  power  of  an  owner  of  land 
to  create  rights  not  conneoted  with  the  use  or  enjoyment  o£ 
land,  and  to  annex  them  to  it,  nor  can  he  sabject  the  land 
to  a  new  epeoies  of  burden,  so  as  to  bind  it  in  the  hands  of 
an  assignee.* 

202a.  A  license  and  a  grant  are  to  be  distinguished. 
Liranwudgnnt  -^  mere  license  pasBea  uo  interest,  nor  altera 
dutingnuhed.  ^^  traosferB  property  in  anything,  but  only 

makes  an  action  lawful  which  without  it  had  been  unlawful ; 
thus  leave  by  A  to  B  to  come  on  A's  land  is  a  mere  lioense, 
and  however  given  is  always  revocable.*  A  grant  conveyB 
some  interest  thoagh  it  may  include  a  license.  Leave  from 
A  to  B  to  do  Bomething  on  A's  land,  as  to  coma  and  make 
a  water-course  tbroagh  ib,  or  to  have  a  right  of  way  over  it, 
ia  a  grant,  and  by  English  law  requires  a  deed  ;*  but  by  any 
law  if  the  grant  is  good  in  form  and  for  value,  or  though 
not  BO  if  the  act  baa  been  done,  and  expense  incurred  ia 
doing  it,  thee  in  equity,  (though  not  in  English  law,)  the 
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le&ve  IB  irrevocable.^  Thirdly,  there  may  be  leave  from  A 
to  B  to  do  Bomethiag  on  B'b  land,  the  effect  ol  which  may 
be  either  to  create  an  easement  for  B'a  land  over  A's,  or  to 
deetroy  one  for  A'g  land  over  B'a ;  in  neither  case  does  ovea 
English  law  reqnire  a  grant  by  deed,  and  in  both  the  act 
ODoe  done  by  B  the  leave  is  irrevocable.* 

203.  The  moat  ordinary  inetanoes  of  easements  are  the 
initftDesB  of     rights  of  air  or  light,  of  way,  and  of  arti- 

eMament*  fici&l  water-coorees.     Incident  to  the  pro- 

perty in  land  is  the  right  to  the  air  or  light  from  above  it : 
bnt  a  right  to  receive  light  or  air  from  across  a  neighbonr's 
property  may  be  aoqaired,  so  that  nothing  can  be  dona 
therenpoD  (aa  by  building,  &a.)  snbstantially  to  interfere 
with  that  right.  This  is  an  ioetanoe  of  a  negative  easemenb 
The  other  two  ioatances  are  affirmative  easements.  It  is  not 
necessary  in  order  to  aoqaire  a  right  to  light  or  air,  that 
the  house  should  be  actaally  occopied,  if  it  is  Htmctarally 
complete  and  fit  for  habitation.'  There  may  be  snch  aa 
easement  as  a  right  to  have  a  sign  board  affixed  to  the  pro- 
perty of  another.' 

204.  Easements  may  be  acquired  by  express  or  implied 
grant,  or  by  prescription.  There  may  be  an 
implied  grant,  but  not  always  an  implied 

reservation,  of  continnons  and  apparent  easements  on  tba 

aeverasce  of  a  tenement  into  parts;  and  there  is  always  an 

«   ..  1     implied  grant  or  reservation  of  eaaementa 

■ppKiemt  MM.    of  necessity  on  such  a  severance.     Thns,  if 

the  owner  of  a  honse  and  sarronnding  land 
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sells  the  hoose,  and  retains  the  land,  or  afterwards  sella  it 
to  a  third  perBon,  nothing  oan  be  doue  upon  the  land  so  as 
to  obstractor  darken  the  nindona  of  the  honae;  for,  ou  the 
sale  of  the  honee,  there  is  an  implied  gi-ant  of  the  right  to 
the  lights.^  Bat  thia  does  not  extend  beyond  the  interest 
which  the  vendor  had  at  the  time  of  the  aereranoe  in  the 
adjoining  land]  thns  if  he  held  the  land  ou  a  short  lease, 
and  he  acquires  the  freehold,  the  implied  grant  wilt  not 
extend  beyond  the  period  of  the  lease ;  for  the  ordinary  prin- 
ciple applies  that  one  cannot  grant  an  easement  ultra  his 
own  interest  at  the  time,  or— what  ia  the  same  thing— so  as 
to  affect  the  rights  of  others.*  Bat  if  he  retains  the  house, 
and  Bella  the  land  without  reserring  the  right  to  the  lights, 
the  right  is  gone,  however  ancient  the  lights  may  be,  and 
the  bnyer  may  bnild  on  the  land.^  It  is  otherwise  under 
Act  5  of  1882  where  a  right  to  light,  if  necessary,  wonld 
be  impliedly  reserved.  Where  a  dominant  tenement  is 
afterwards  divided,  an  easement  appnrtenant  thereto ,  as 
a  whole,  will  generally  become  appnrtenant  to  the  several 
portions,  unless  this  will  materially  increase  the  harden  to 
the  servient  tenement,  when  the  contrary  will  be  assamed 
to  have  been  intended.*  Where  the  owner  aliens  at  the 
same  time  and  as  a  single  trausaction  the  qaasi-dominant 
part  to  one  person,  and  the  q  nasi -servient  to  another, 
the  respective  alienees  being  each  aware  of  the  sale  to  the 
other  will,  in  the  absence  of  express  etipnlation,  take  the 
laud  burdened  or  benefited,  as  the  case  may  be;  and  that 
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one  part  was  at  tbe  time  nuder  lease,  and  bo  not  in  the 
alienor's  posaesaion,  will  not  alter  it.^  So,  if  hoaaee  are 
nnfiuished  bat  with  epacea  obvionaly  for  doora  and  win- 
dows, and  are  then  sold  separately,  access  to  the  doora,  or 
light  for  the  windows,  cannot  be  obstrnobed.'  Similarly, 
as  between  landlord  and  tenant  there  is  implied  a  mntna) 
grant  that  waya  and  windows  as  existing  at  the  time  of  the 
demise,  shall  not  be  interfered  with.'  Bnt  a  landlord  is 
not  a  trnstee  for  his  tenants  inter  so,  and  cannot  be  required 
by  one  to  enforce  against  another  any  covenant  he  haa 
made  for  hie  own  benefit  with  the  latter,  thongh  it  may  be 
also  beaefioial  to  tbe  former.*  The  drains  to  a  honse  are 
DontinaoDB  and  apparent  eaaementa,  for  tbey  may  be  seen 
on  proper  examination,  and  will  pasa  or  be  reserved  on  a 
severance.  That  anch  an  easement  should  pass,  or  be  re- 
served, it  shonld  be  neoeas&ry  for  the  convenient  enjoyment 
of  the  tenement,  bnt  need  not  be  abaolntely  neceeBSry  or 
nnavoidable."  A  cootinnons  and  apparent  easement  ia  one 
which  ia  conatantly  operating  of  itself,  and  ia  attended  by 
some  alteration  of  the  tenement  in  ita  nature  obvious  and 
permanent."  A  right  of  way  though  not  a  continnona  is  an 
apparent  easement,  and  it  will  similarly  paaa  on  a  severance ; 
since  it  is  the  apparency  and  the  necessity  of  the  easement 
that  are  material.  Thus,  if  A  Bella  to  B  land  on  which  are 
stables  with  a  road  over  A'a  land  to  them,  the  right  of  way 
passes  under  general  terms  of  transfer  as  long  as  the  stables 
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an  niod  tw  nch.'  The  right  to  light  though  &  oontmnons 
ia  a  negative  or  non-apparent  eBsement;  and  aa  every  mfm 
may  bnild  on  his  own  land  and  pat  in  what  windows  he  likes, 
their  mere  existence  argnee  no  easement  in  respect  of  them ; 
and  a  porohaser  of  adjoining  land,  withont  notice,  is  not 
bound  bj  a  prior  agreement  regarding  them,  nor  pot  apoa 
enqniry  abont  them.*  Under  Aot  5  oE  1882  a  right  of  A  in 
relation  to  his  own  boose  to  prevent  B  from  bnilding  on  his 
adjoining  land  is  called  a  Doa>apparent  easement ;  hot  the 
right  of  A  to  receive  light  to  hie  own  house  across  the 
adjoining  land  of  B  is  called  an  apparent  easement ;  that  is, 
the  servitnde  of  B  is  non-apparent,  and  the  easement  of  A 
ie  apparent)  or  the  same  easement  changes  its  character 
with  its  negative  and  positive  aapeots.^  On  principle,  the 
existence  of  a  window  raises  no  presumption  of  any  right 
to  light;  and  aucb  right  is  aoonrately  a  non-apparent  ease- 
ment, and  is  very  distinct  irom  aach  a  continaona,  apparent, 
and  affirmatife  easement  as  a  drain,  flae,  archway,  sea-wall, 
and  M  on.*  Under  this  Aot,  on  a  severance,  a  grant  and 
also  a  reservation  are  equally  implied  as  to  every  ease- 
ment which  ie  apparent  and  oontinuoos,  and  which  ia 
"  necessary  for  enjoying  the  property  as  it  was  enjoyed  when 
the  transfer  took  effect ;"  and  though  "necessary"  does  nob 
here  mean  an  easement  of  necessity,  yet  what  is  convenient 
or  beneficial  may  not  also  he  necessary  for  enjoying  the 
property.  As  to  apparent  but  discontinuona  easements,  as 
a  right  of  way,  no  rale  is  laid  down  in  the  Act ;  and  the 
ordinary  principle  applies  that  as  against  a  grantor,  except 

1  BtUtt  *■  0-  ^-  fif'  ^-1  M  (A>  I  •Mmt  tUMfe  If  not  ttim  u  to  righti  to 
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u  to  euementB  of  necessily,  a  grant  will  be  implied  when  a 
reBsrvation  in  his  favonr  wonld  not  be.  In  Bach  a  caae  it  is 
immaterial  vrhether  the  way  first  began  to  exist  during  the 
nnity  of  poesesBion  of  the  two  tenements,  or  whether  it  was 
prior  to  that;  bub  in  either  case,  snch  a  way,  being  a  olearl; 
defined  path  orer  the  quaai-serrient  tenement)  will  paaa 
under  a  grant  with  general  words.^  The  prohibition  to  build 
on  partionlar  land  is  a  non-apparent  servitude. 

205.     The  grant  of  an  easement  of  necessity  is  implied, 
when  it  is  sach  that  wilhont  it  the  thing 


may  not  have  been  previonaly  existing  and 
nsed  with  the  property ;  thus,  a  way  of  neoesBity  may  hare 
to  be  newly  laid  out,  or  it  may  be  an  old  road  already  in  nee 
tor  the  land  aold.  So,  where  one  sells  the  minerals  reserv- 
ing the  surface,  or  one  field  sarroonded  by  hia  own  land,  a 
right  of  way  to  get  at  the  minerals  or  the  field  is  an  easement 
of  neoeesity,  and  is  implied  to  have  been  grsntod  to  the 
bnyer,  or  roRerved  by  the  seller,  (as  the  case  may  be,)  though 
(unlike  a  continaons  and  apparent  easement)  there  was  no 
each  way  or  eaaement  before.*  Kence  it  is  the  grantor,  who 
giroB  or  reserves  the  way,  and  where  there  are  more  ways 
than  one,  it  is  for  him  to  select  the  one,  which  mast  be 
reasonably  convenient  for  the  dominant  owner.*  The  ne- 
cessity is  to  be  nnderstood  as  it  stood  at  the  time  of  the 
coDTeyanoe  and  eeveranoe,  being  limited  to  the  purposes  for 
which  the  land-locked  tonement  was  then  used}"  and  a 
necessary  easement,  ia  this  Bense,  does  not  mean  only  one 
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Maentially  neceBsary,  bat  one  necessBtj  for  the  oonveiueDt 
and  comfortable  enjoyment  of  the  property.'  Bat  an  eaae- 
meut  of  necessity  is  commenBurate  only  with  the  existence 
of  snch  neoessity,  aud  ceases  with  it.  Thus,  if  the  pnr- 
chaser  of  the  field  is  afterwards  able  to  get  at  it  by  passing 
over  his  own  land,  the  former  right  of  way  of  necessity 
aeases.*  A  way  of  necesaity,  once  created,  must  remain  the 
same  as  long  as  it  continues  at  all ;  its  direction  cannot  be 
varied,* 

206.     Bat  perhaps  the  most  frequent  mode  of  acquiring 
Aaqnitibion   by    A°  easement  is   by  prescription,  which,  in 
pTMaiiptioii.  f^Qt^  preaames  a  grant  from  long  user  of 

right.  An  express  grant  may  be  for  a  limited  time,  or  by 
one  having  a  limited  estate  in  the  servient  tenement;  but 
an  easemeut  by  prescription  is  good  only  when  the  Dser 
gives  a  good  title  against  all  persons  including  the  owner 
in  fee.  The  effect  of  prescription  is  to  legalize  all  acts 
done  whilst  the  period  was  running ;  for  it  might  be  thai 
Buoh  acts  Were,  daring  the  period,  actionable  aa  trespasses 
or  otherwise ;  and  then,  but  for  such  rale,  they  might  be 
sued  for  after  the  period  was  complete.*  In  England 
there  is  a  modem  statute  fixing  certain  periods  for  the  ao- 
qnisition  of  prescriptive  rights.'  Before  that,  a  fiction  was 
resorted  to,  whioh  presumed  a  lost  grant  on  proof  of  eo- 
joyment  for  twenty  years,  the  Courts  adopting  that  period 
by  analogy  to  the  English  etatate  of  limitations.^  In 
India  ss.  26  and  27,  Act  15  of  1877,  now  provide  for  tha 
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acqnisition  of  easements  by  lapse  of  time.  Peaceeble  uid 
opes  enjoyment  as  an  eaBement  and  aa  of  right  aod  with* 
out  interrnptioa  for  twenty  yean  np  to  within  two  yean 
of  the  date  of  snit,  rendera  the  right  absolate  and  iode* 
feasible.  Hence  till  enoh  stiit  the  right  is  not  indefeasible, 
sinoe  non-nser  for  two  years  before  the  snit  may  enffioe  to 
defeat  prescription ;  bnt  after  saoh  snit  or  after  acquisi- 
tion of  the  right,  non-nser  mnat  amoont  to  abandonment 
in  order  to  defeat  the  right.'  Proof  oE  interruption  or  of 
the  grant  of  leave  within  the  requisite  period  will  bar  the 
aoqniiition;  and  now  ae  to  all  easements  alike  a  rereraioner 
may  ezolnde  the  period  of  possession  of  the  aerrtent  tone- 
ment  by  a  tenant  for  life  or  for  a  term  of  more  than  three 
years,  provided  he  resists  the  enjoyment  oE  the  easement 
within  three  years  after  the  determination  of  the  prior 
interest.  By  the  English  Act,  this  ezolnsion  is  in  favour  of 
a  reversioner  only,  and  not  of  a  remainderman;  bnt  the 
terms  of  the  eeotions  in  the  Indian  Acts  are  snoh  as  will 
include  both  alilce.'  The  person  so  entitled  to  resist  need 
not  be  the  owner  of  the  whole  reversion;  it  suffices  if  he  ia 
then  entitled  to  any  interest  in  the  land,  even  if  he  only 
holds  nnder  the  reversioner.^  To  constitute  a  valid  inter- 
ruption, there  must  be  an  actual  discontinuance  from  some 
obstruction  by  another  penon  submitted  to  by  the  olaimanfc 
for  one  year  after  notice  thereof  and  of  the  person  oaosing 
it.  Hence  if  there  is  an  interrnption  in  the  twentieth  year, 
then  a  waiting  till  that  year  is  complete,  and  then  a  anit 
before  the  one  year  has  expired,  the  prescriptive  period  will 
have  ran.  Hence  also,  frequent  interruptions,  but  ntme 
extending  to  a  year,  will  Dot  suffice  to  prevent  acquisition. 
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It  mast  not  be  &o  iatermission  of  user,  bnt  an  interraption 
of  it  bj  aaotber ;  this  need  not  be  the  owner  of  the  seivient 
tenement,  bat  anj  one,  and  so  a  tenant  for  life  may  iaterrnpt 
aod  prerent  the  harden,  thongh  be  oannot  by  Bcqaiesoance 
impose  the  bnrden  npon  the  rerereioner.  Bat  to  negatire 
■abmiiwion  or  aoqniescenoe  in  the  interraption  it  is  not  esBon- 
tial  to  have  bronght  a  Bait,  bat  aof  other  aots  or  oondact 
may  be  ehoim.*  Upon  the  whole  the  bnrdea  of  proof  of  the 
eaeement  is  apon  the  plaintiff,  who  alleges  it,  bnt  he  moet 
have  had  notice  not  only  of  the  physical  obstmction  bnt  o{ 
the  person  who  oansed  it.'  Farther  the  statnte,  both  in 
Sngland  and  in  India,  ia  remedial,  and  ia  neither  prohibi* 
tory  nor  axbaastire.  A  man  may  acquire  under  the  oon> 
ditions  prescribed  by  the  Act  a  title  where  otherwise  he 
baa  no  other  right  at  all,  bnt  it  does  not  exolode  or  interfere 
with  other  titles  and  modea  of  aoqniring  easementa ;  and 
benoe  though  nnder  the  conditions  of  the  Act  the  title  to  the 
eaaement  wonld  be  inralid,  yet  as  there  are  no  negative 
words  in  the  Aot  to  take  away  rights  existing  independently 
of  it,  all  former  modes  of  aoqniring  easements  may  etilt  be 
relied  npon.^  In  any  case  the  right  may  be  defeated  by 
showing  a  grant  tor  a  limited  period  comprising  the  whole 
or  part  of  the  time  for  limitation  ;*  and  a  title  to  an  ease- 
ment can  be  prescribed  for  only  in  one  or  other  of  two 
ways,  either  in  person  or  in  estatej  that  is,  by  showing 
either  that  the  ancestors,  or  that  the  predecesBors  in  title, 
of  the  claimant  had  it  during  the  requisite  period.' 

207.     It  is  a  general  rule  that  to  oonstitnte  any  title  by 

1  Olant «.  Col«inii,  L.  B.  10  0.  P.  i  S8S ;  H.  Bijnxip  E. 
—    ~   ■•    •      -  ■», IM,  169—    7  InJ- *!      "" 


lod.  App.  HO. 

4  Bright  *.  Wilk«r,  1  Or.  If.  *  B. 
a  8«dd<Mi  •.  Bank  of  Boltcm,  19  Oh.    911. 


G  Inmej  •.  Stoolnr,  11  Jni, 
S  Ariulej  «.  Qlorer,  L.  B.  10  Oh.  1 77G. 


Ki^.(.H>'^le 


184 


prescription,  tbero  mast  hava  been  an  nnin- 
apreiaiiptife     terropted  naer  as  of  riglit,  exercised  nee  vi, 
\  nea  elam,  nee  precario,  that  ia,  neither  by 

force,  oor  by  stealth,  nor  at  the   mere  will  mi   favor  of 
Limit    io     Uw     *^^  other  party.'    The  right  claimed  maet 
''B'""  not  be  so  large  aa  to  ezbingaish  or  destroy 

all  the  ordinary  nses  or  profits  o{  the  property ;  for  every 
prescription  mast  be  reasonable  ^  and  for  sacb  things  as  can 
bare  no  lawful  beginning,  a  prescription  is  not  good.'  There 
cannot  be  aa  unlimited  claim  to  go,  at  all  times,  and  in  all 
directions,  over  erery  portion  of  a  field.*  Where  there  is  a 
right  of  way  over  land,  the  owner  may  enclose  on  each  side, 
leaving  a  reasonably  oonvenient  way."  Bo,  it  is  a  general 
principle  that  nothiog  passes  aa  incident  to  an  easement,  but 
what  is  reqaieite  to  the  fair  enjoyment  of  the  privilege.  So, 
there  can  be  no  easement  as  to  what  is  a  mere  matter  of  con- 
▼enienoe  and  advantage :  thus,  there  is  no  right  to  enjoy  a 
certain  prospect  except  by  express  grant ;  and  if  A  opens 
a  window  that  interferes  with  the  privacy  of  B's  premises, 
the  only  remedy  is  for  B  to  baild  on  his  own  premises  so  as 
toobstrnct  the  window.*  Under  Act  5  of  188S,  s.  18,  there 
may  be  a  castomary  easement  against  thus  interfering  with 
privacy ;  and  this  accords  with  social  needs  in  India.  It 
is  now  settled  that  a  Railway  Company  has  as  mnch  right 
as  any  one  else  to  ase  their  land  as  they  thick  fit  provided 
the  nse  is  not  inconsiatent  with  their  Act ;  and  hence  they 
may  erect  a  screen  to  prevent  preaoriptive  rights  being  ac- 
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quired  for  windows  looHog  aoroBstbe  llne.^  The  kcoobb 
of  wind  to  a  windmill,  which  tarna  neoeBBarily  to  every 
point  of  the  compaes,  is  too  indefinite  and  extensive  -b 
pririlege  to  conetitnte  an  easement;'  and  so  is  also  the 
aecesa  oE  air  to  the  chinmeys  of  a  bnilding,  for  it  cannot 
be  claimed  either  as  a  natnral  right  or  as  an  easenient,  and 
if  the  raising  of  an  adjoiaing  honse  canses  one's  chimneys 
to  smoke,  there  is  no  right  of  action.^ 

207a.     The  nature  of  the  easement  may  he  such  that 
„     .  the  nser  is  continnoos,  as  a  riirht  to  light; 

Contunwrtu  nwr.  .,  ...  ....  ■    Li     i 

or  it  may  be  intermittent,  as  a  right  of  way, 
and  then  it  mnst  be  snfSoiently  frequent  to  indicate  to  tha 
owner  of  the  servient  tenemeut  that  the  right  is  claimed.' 
Implied  consent  lies  at  the  root  of  acquisition  by  nser,  and 
hence  nser  which  is  neither  physically  prerentible  nor 
actionable,  cannot  support  any  easement;  thna  noise  till 
it  amounts  to  an  actionable  naiaanoe  is  not  prerentible,  and 
till  then  a  right  to  make  it  cannot  rest  on  user.'  So,  there 
can  be  no  aoqoiaition  by  presumed  grant  where  the  grantor 
was  legally  or  physically  incapable  of  making  snch  a  grant, 
or  where  the  dominant  owner  was  incapable  of  taking  such 
a  grant.'  Unity  of  possession  of  the  two  tenements,  thongh 
held  nnder  nneqnal  estates  or  of  different  owners,  interrupts 
the  continnoaa  nser  needed  to  establish  an  easement,  and 
the  period  cannot  be  made  up  by  adding  together  different 
intervals  of  user.'  The  nnity  of  possession  sufficient  to  in- 
terrnpt  the  acqnisition  of  an  easement  must  be  distingnish- 
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•d  from  the  mrity  o£  ownereltip  needed  to  eziiagoidi  «n 


'208.     So,  the  eojoyment  can  bftrdly  be  said  to  hare  been 
Dnintamptad    ^"^  peaceably,  wherever  il;  waa  had   and 
""■  exercised  in  epite  oE  the  remonstraDce  or 

prohibition  of  the  owner  of  tbe  fee.'  Where  aoqnieecenca 
in  an  interrnption  defeats  the  preBoription,  tt  is  not  neces- 
sary to  bring  an  action  in  order  to  show  non-acqniesoence ; 
any  ccmdnot  showing  snoh  may  be  given  in  evidence.'  So, 
there  can  be  no  prescription  against  an  ignorant  man ;  tbns, 
an  easement  enjoyed  on  land  let  on  lease,  by  the  leave  of 
the  tenant,  bnt  without  the  knowledge  or  sanction  of  the 
landlord,  does  not  aSect  the  landlord.*  Bat  the  nser  may, 
from  its  natnre,  or  notoriety,  be  snch  that  the  landlord'a 
knowledge  and  aoqnieeoence  may  be  ieferred;  and  then 
snoh  knowledge  in  fact,  if  coupled  with  a  present  right  to 
interrupt  the  oontinnanoe  of  the  nser,  woold  affect  him." 
Bat  an  user  exercised  with  permission  of  tbe  tenant,  and  in 
spite  of  the  protest  of  the  landlord,  can  confer  no  right. 
The  nser  of  a  right  of  way  over  land  let  on  lease,  not  being 
necessarily  an  injury  to  the  inheritance,  tbe  landlord  gene- 
rally could  have  no  action  for  it,  though  known  to  him,  and, 
therefore,  such  user  would  be  no  evidence  of  right  against 
bim.'  Bnt  an  act  for  the  aoquisition,  like  an  act  for  the 
obstruction,  of  an  easement,  might  be  of  so  permanent  a 
natnre  as  to  be  an  injury  to  the  reversioner  for  which  he 
might  sue;  as  where  it  would  serve  as  evidence  against  his 
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S  Qale  on  Euemanti,  lee  (  Aet  T  of  U.  MoffUt,  L.  B.  4  Ch.  1S3. 
1883.  B.  IG.  G  Oaie  on  E.,  16S-174  i  Chuamora 

8  GUoTor*.  Oo1«man,  L.  B.  ISO.  P.   f.  filnb&rdg,  G  Jar.  V.  S.87Si  ud  tea 
106  I  AetXTof  1677,  i.  96,  ei^a-   OroM  *.  Lawia.  1  B.  ft  0. 688. 
tion  I  BMkoiMn  «.  Cartwrigbt,  lit  Jot.  I    «  Butar  •.  Itilar,  A  B,  *  Ad.  70. 
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right.^  Thongli  a  teiiuLt  cannot  acqatre  an  eaiement  in 
the  l&nd  of  bia  lessor  as  againsb  him,  sinoe  hU  posseutoD  is 
that  oE  his  leuor,  yet  one  tesaiit  might,  it  aeems,  acquire  an 
eaaement  aa  against  another  tenant  ot  the  snmA  landlord, 
and  where  leases  are  long  this  might  ha  ralaahle,'  A  right 
of  way  limited  to  a  special  purpose  and  naed  only  at  long 
intervals, — as  for  removing  trees  when  felled  at  intervalB  oC 
some  years,— may  he  an  easement  capable  of  beinir  aoqaired 
at  common  law,  thongh  it  oonld  never  come  within  the  con- 
ditions for  prescriptive  easements."  By  the  present  English 
statute  no  title  at  a1I  is  gained  (save  in  the  case  of  light,) 
except  by  a  nser  valid  against  all  having  estates  ia  the  ser- 
vient tenement  f  hnt  otherwise  there  may  be  an  nser  from 
wbioh  may  be  presamed  a  grant  of  an  easement  from  the 
owner  of  a  particular  estate,  (aa  a  tenant  for  life  or  lessee,) 
though  not  binding  on  the  reversioner  in  fee."  By  the  Eng- 
lish Act  actual  eajoyment  of  light  for  the  full  period  with- 
out interruption  is  all  that  is  needed  to  confer  the  right; 
the  Qser  seed  not  be  as  of  rigbt,  and  that  it  was  nuder  per- 
miuton  or  for  rent  paid  seems  immaterial ;"  and  the  right  to 
light  and  to  air  are  acquired  differently,  that  to  light  under 
the  Act,  and  that  air  only  at  common  law,  and  hence  the 
gronnd  foe  relief  in  case  of  light  differs  widely  from  tho 
stronger  case  required  to  he  made  in  ease  oE  obstmction  ot 
air.'  But  in  Indian  law,  these  two  eaaementa  are  on  tha 
same  footing,  and  for  their  acquisition,  as  with  other  ease- 
ments, the  user  of  light  or  air  mast  be  "  as  an  easemeut  and 


I  Tiokle  V.  Broim,.4  Ad.  &  E.  S78  i 
P*]h«.8UuaBT,  18Q.B.57BI  Eidsill 
*L  Moon.  S  0.  B.  S73. 

3  Qoddv^  on  Euementi,  11,  IS  | 
AotVof  1883,  ».  12, 

3  Hollini  •,  Vemej,  11 Q.  B.  D.  716  ; 
UQ.  B.  D.  SOB,  8U. 

i  Britht  «.  WftUer,  1  0.  If .  &  K. 


6  Qals  on  EM«nietit«,  175  ;  Daniel  v. 
Andenon,  8  Jnr.  S.  B.  S28. 

6  Goddard  on  Euementa,  176. 

7  Citf  of  London  B.  Co.  f .  Taanint, 
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sa  of  right,"  and  from  the  proviso  in  Taror  of  the  Terersioner 
itaeems  that  there  might  be  a  title  valid  agaiast  a  particnlar 
estate  thoDgh  not  agaioat  the  reversioner.  la  both  laws  tba 
right  to  light  is  limited  to  buildings,  and  ia  aot  in  respect  to 
any  open  ground  however  used.^ 

309.     The  user  is  not  of  right  where  it  has  been  had  by 
„  ....     asking  leave  from  time  to  time,  or  bj  aii 

express  agreement  relating  thereto,  or  was 
simply  a  lioenae  of  oser,  as  from  a  landlord  to  bis  tenant 
whilst  his  tenancy  lasted.'^  And,  generally,  where  the  en- 
joyment of  the  privilege  can  be  satisfactorily  acconiited  for, 
and  is  consistent  with  there  having  been  no  grant,  there  is 
no  ground  for  presnming  one.'  The  preenmption  however 
is,  that  a  party  ecjoying  an  easement  acted  under  s  claim 
of  right,  nntil  the  contrary  is  shown.* 

210.     Where  the  privilege  is  that  of  the  pablic  generally, 

.  .,       .      and  there  is  in  fact  no  dominant  tenement 
±.   priTileg*  to  ,-11 

the  pnblia  not  an     Or  property  Itt  respect  to  which  the  privilege 

****"*"  is  exercised,  it  is  not  properly  an  easement, 

thongh  very  analogous  in  its  mode  of  aoqaisition  and  enjoy- 
ment.' Snch  is  a  privilege  to  the  pnblio  of  using  a  piece  of 
ground  on  particnlar  occasions  for  snch  purposes  as  a  fair  or 
festival.'  Snch  also  is  a  right  of  way  for  the  publto  across 
a  man's  property,  which  depends  upon  au  actual  or  pre- 
sumed dedication  of  the  use  of  such  way  to  the  public' 


]  Aob  V  ot  1882,  ■■  17  (b). 

S  BaswU  *.  Harford,  L  &  B  Eg. 
607 ;  PoMen  *.  Butanl,  L.  K.  1  Q.  B. 
166  I  AM  XV  of  1877,  (.  28.  ill.  («)  ; 
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S  Monmoath  0.  Co,  v.  BaTfnid,  1 
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Hence  there  mfty  be  a  partial  as  well  ns  k  complete  dedicft- 
tioD,  as  sabjeot  to  certaiu  conditions  or  vigbts,  as  for  instance, 
tbe  right  of  the  owoer  to  ploagb  acrosa  a  Eootpath  at  the 
ploDgbiog  seasoD,*  and  then  tbe  pablio  will  bare  no  right 
to  deviate  od  to  the  adjoiuing  land  because  the  path  is 
mnddy.'  A  right  o£  way  may  be  iu  favour  ot  several,  as 
where  it  serves  for  several  tenements,  bat  then  it  is  really  a 
private  easement  in  all  respects ;  and  a  private  right  of  iray 
existing  prior  to  a  public  right  oE  way  is  not  necessarily 
thereby  lost,  for  tlie  servient  owner  can  only  dedicate  what 
ha  has,  and  that  is  a  right  of  nser  not  inconsistent  with 
tbe  prior  easement.^  A.  mere  personal  privilege  in  the 
nature  of  an  easement  but  not  annexed  to  any  dominant 
tenement,  sometimes  not  improperly  called  an  easement  in 
gross,  is  really  a  mere  license,  incapable  of  being  passed 
with  land,  and  generally  revocable  at  will  though  granted 
for  valuable  consideration.  For  directly  obetruoting  the 
use  of  Buoh  a  privilege,  a  third  person  would  be  liable,  but 
sot  for  any  indirect  dam^e  from  bis  assuming  to  use  a  like 
privilege.* 

211.     It  is  the  part  of  the  owner  of  the  dominant  teue- 
Incident*  of  u    nieut  to  make  the  necessary  repairs,  as  of  a 
(••emsnt.  water-course,  drain,  or  way,  within  the  ser- 

vient tenement,'  but  he  is  not,  therefore,  compellable  to 
make  them,  except  where  uon-repair  causes  damage  to  tbe 
servient  tenement*  The  dominant  owner  may  have  an  in- 
junction to  restrain  such  a  use  of  the  servient  tenement  as 


1  Usrosr  •.  Woodg.t«,  L-  K,  6  Q.  B. 
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shall  practically  and  matermll;  interfere  with  the  ( 
of  the  right  to  repair  and  keep  in  repair.'  Where  a  public 
way  is  oat  of  repair,  the  pnblio  may  justify  treBpasHJng  on 
the  laud  on  either  side ;  not  bo,  he  who  baa  the  benefit  of  a 
prirste  way  which  he  is  boond  to  repair.*  Where  a  way, 
whether  public  or  private,  is  obBtracted  or  destroyed  by  via 
major,  as  the  sea  or  a  landslip,  there  seems  no  right  to 
deviate,  bat  the  right  of  way  is  gone  fur  the  time  or  forerer 
with  the  way  itself.^  If  the  way  destroyed  was  a  way  of 
necessity,  then  the  necessity  existing,  there  will  be  the  same 
right  to  another  way  of  necessity  as  there  was  at  the  first.' 
And  as  to  other  ways,  the  right  will  revire  i£  the  servient 
tenement  is  restored  to  its  former  state  within  the  period  of 
limitation  that  would  otherwise  pay  the  right."  But  the 
grantee  of  a  right  oE  way  which  the  grantor  haa  obstrooted 
may  deviate,  and  auoh  deviation  if  reasonable  will  be  pro- 
tected dnring  the  obstrnction,  witfaoat  driving  the  grantee 
to  sae  for  its  removal.'  An  easement  may  be  osed  in  each 
manner  as  is  Decessary  for  its  most  commodioas  enjoyment,' 
but  otherwise  so  as  to  be  least  onerons,  and  not  so  as  tp 
produce  inconvenience  or  injury  to  the  owner  of  the  servient 
tenement,  nor  in  any  case  so  as  to  increase  the  proper  burden 
or  restriction  placed  by  itou  the  servient  tenement."  So, 
the  mode  or  object  of  its  enjoyment  must  not  be  deviat- 
ed from  or  extended;  the  grant  of  a  way  to  one  field 
does  not  justify  its  use  as  a  way  to  a  dozen  other  fields ;' 


1  GooaiiBtt  *.  Hyatt,  2SCh.  D.  182;  I 
Aot  T  ot  ISSat*.  27. 

2  Tajlor  >.  Wbitehend,  S  Doai.  7*6      174. 

5  Qoddatd  on  Buemeuta,  2B1 ;  Aot        8  Oemrd  «.  Cooha,  2  B.  A  P.  (N. 
V  of  I8SS,  ■.  45.  B.I  116  i  Aot  V  of  1862,  u.  23,  S3,  39. 

4  Aot  T  oF  1862,  i.  44.  9  Waii  •.   Lawton,   1   Ld.  Baym. 

e  Act  T  of  18S3,  ■.  St.  7E :  HeouinR  v.  fiamet,  8  Eioh.  1B2  : 
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uid  a  tight  to  BBod  down  wat«r  from  a  mill  mast  not  be 
extended,  as  by  tioGiimnlating  the  water  and  Beodiog  it 
down  in  a  great  rosh;^  bo,  the  right  of  way  may  be 
for  hoFBes  or  paasengerB,  and  not  for  carriages;  or  for 
some  kinds  of  animals,  as  for  abeep  and  cattle,  and  not  for 
elephants  or  camela;  or  the  right  of  way  may  bs  limited  to 
partionlar  purposes  or  seasonB,  as  for  the  transit  of  ores  or 
coals  only,  or  daring  harvest  time,  or  on  market  days,  or 
for  agricultural  parpoaes  only.'  As  incident  to  the  right 
to  repair  the  dominant  owner  baa  a  right  of  entry  apon  the 
servient,  and  thereto  do  all  necessary  acts,— as  excavating 
the  ground,  rebaildiug  a  wall,  and  so  on,— but  always  at  a 
time  and  in  a  way  least  ooerouB  to  the  servient  tenement, 
and  removing  as  far  as  may  be  all  traces  of  such  acts.^ 

212.  An  easement  may  be  extingaished  in  varions  ways, 
EitiDgnltbiDBoti  »8  by  unity  of  poaaession  of  the  two  tene- 
ofeuamenU.  ments,  by  leave  and  license,  by  non-nser  or 

cesser  of  the  purpose  of  the  easement,  or  by  the  acta  of  the 
By     unity     of     owuer  of  the  dominant  tenement.     Wbere 
owDMnbip.  there  occnrs  a  unity  of  the  ownership  or 

seisin  of  the  dominant  and  servient  tenements,  an  easement 
may  be  either  suspended  or  extinguished ;  but  to  operate 
as  an  extinguishment  the  party  must  have  an  estate  in  fee 
aimple  in  both  lands,  equal  in  duration,  quality,  and  all  other 
circumstances.*  If  the  ownership  becomea  separate  again, 
and  nothing  has  been  done  in  the  meanwhile  to  alter  the 
character  of  the  easement,  as  by  obstracting  a  window, 
or  altering  a  way,  then  a  continuons  or  apparent  easement 

1  Freoliette  e.  St.  HndnUiB,  D  App.  i     1  Aat  Y  of  168S,  i.  24. 
Ou.  IBB.  4  Km  •.    Honnitage,  Cwtli.    2(9) 

1  BklUrd  •.  DyMD,  1  Tinst  27V  ;   TbomM  *.  Thomu.  ]  0.  H.  4  £.  4L  l 
WiDbledod  «.  DiioD,  1  Oh.  D.  36E  i    A«t  T  of  1882,  m.  46,  40, 
Art  T  el  USi,  •,  38.  I 
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will  be  revived ;  bat  not  bo  as  to  non-apparent  easements, 
nulesa  on  the  separation  apt  words  are  used  for  the  purpose.  ^ 
So,  the  revival  may  be  upton  parbitioa  after  a  deaoeot  to  co- 
parceners. Correctly  speakin^j  the  old  riglit  does  not 
revive,  bat  a  right  arises  each  as  would  arise  on  a  severance 
where  there  had  never  before  been  separate  ownership.' 
Herein  is  the  distinction  between  catnral  and  acquired 
rights;  natural  rights  being  inherent  in  the  soil  are  per- 
manent and  not  aSected  by  unity  of  seisin,  bat  are  always 
ready  to  revive  at  once,  as  on  the  extinction  of  an  acqaired 
right ;  bat  acquired  rights  once  extiuguished  mast  be  re- 
created.' 

213.     So,  the  owner  of  the  dominant  tenement  may  ver* 
By  iioBji»e,   or     bally  OF  Otherwise  anthoriEe  the  other  owner 
lapM  of  time.  (^  ^q  ^^  ^ct  of  notoriety  upon  his  own  land, 

which,  when  done,  will  be  inconsistent  with  the  continued 
enjoyment  of  the  easement,  and  an  authority  so  given  and 
acted  upon,  cannot  be  revoked/  Where  the  grant  of  the 
easement  was  by  an  owner  with  a  limited  or  qualified  estate 
in  the  servient  tenement,  a  cesser  of  the  easement  neces- 
sarily follows  upon  the  termination  of  such  estate ;  or  if  the 
grant  itself,  though  by  an  owner  in  fee,  was  limited  to  a 
term,  or  npon  a  condition,  then  there  is  a  cesser  at  the 
expiration  of  the  term  or  otherwise  in  accordance  with  the 
condition.^  In  Act  5  of  1882,  s.  47  provision  is  made  for  the 
extinction  of  the  right  by  a  cesser  of  enjoyment  for  twenty 
consecutive  yeai-s, — as  to  a  continaous  easement  dating 
from  an  obstruction  by  the  servient  owner,  or  an  act  by  the 
dominant  owner  making  enjoyment  impossible  or  as  to  a  dis- 

1  Sea  ante  i  SM. 
E  Gala  on  Euaemi 
of  1683,  *.  SO. 

1  Goddard  on  XuameDtj,  3c 
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continaoaa  eaaemest  dating  from  the  Uet  set  of  enjoyment. 
There  is  a  singul&r  proviso  for  keeping  alive  a  disoontiauoas 
eaeemeDt  by  a  registration  from  time  to  time  within  twenty 
years  of  a  declaration  oE  the  intention  to  retain.  A  cesser 
under  an  expreaa  contract  of  course  prevents  any  bar;  bnt 
othernise  the  fact  of  the  cesser  for  twenty  years,  and  not  the 
canee  that  led  to  it,  ia  alone  material.  An  easement  is  by 
this  section  assumed  to  have  been  acquired,  and  a  cesser  that 
extinguishes  the  right  must  not  be  confounded  with  the 
oesaer  or  iutermptiou  that  prevents  an  acquisition  of  the 
right.  Apart  from  this  section,  the  ordinary  law  of  limita- 
tion applies ;  and  an  easement  being  an  incorporeal  right 
or  interest  in  and  over  the  servient  tenement,  the  right 
will  be  barred  by  the  lapse  of  twelve  years  from  any  time 
when  the  posaessiou  of  the  servient  owner  becomes  ia 
relation  to  the  easement  adverse  to  the  dominant  owner. 
The  effect  of  joint-ownership  in  one  or  other  of  the  two 
tenements  ia  that  just  as  one  co-owner  of  a  dominant 
tenement  may  acquire  au  eaaemeut  for  the  benefit  of  the 
others,  but  one  co-owner  of  a  servient  tenement  cannot 
impose  one  to  the  detriment  of  the  others,  so  one  co-ownei; 
of  a  dominant  tenemeut  may  keep  alive  an  easement  for 
the  benefit  of  the  others,  but  he  cannot  release  it  to  their 
detriment.' 

214.  So,  an  easement  may  be  lost  by  abandonment  or 
non-user.  What  amounts  to  this  depends 
ynoD-  r.  upon  the  nature  of  the  easement,  and  the 
circnm stances  of  the  case.  It  is  not  so  much  the  duration 
of  the  cessation  of  enjoyment,  as  the  nature  of  the  act 
done  by  the  grantee  of  the  easement,  or  of  the  adverse 
act  acquiesced  iu  by  him,  and  the  intention  in  him  which 

1  Act  T  of  1882,  w.  8  iU.  M,  U,  |  ud  h.  38,  ill.  (a),  40,  (t>). 
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either  the  ooe  or  the  other  indicates,  which  are  material  for 
consideration.^  Tbne,  if  a  building  with  ancient  lights  is 
pnlled  down  with  a  view  to  rebnild  on  the  site,  there  is  no 
abandonmaDb  of  the  right,  and  in  the  meanwhile  one  who  is 
building  so  as  to  obstruct  the  lights  when  restored,  may  be 
restrained."  Bnt  if  the  owner  of  ancient  lights  blocks  thero 
np,  and  the  owner  of  the  servient  tenement  builds  on  his 
land,  and  the  former  then  re-opens  hia  window,  to  entitle  him 
to  recover  for  the  obstrnction,  he  miiat  show  that  he  did  not 
so  close  them  as  to  lead  the  other  to  incur  expense  under  a 
reasonable  belief  of  abandonment.  Unless  that  is  shown, 
the  loss  of  the  easement  is  irrespective  of  the  duration  of 
the  cesser  ;  and  from  the  fact  of  the  cesser  the  intention  to 
renoanee  is  primi  facie  presumed ;  and  if  such  intention  is 
clear,  it  does  sot  seem  essential  that  the  owner  of  the 
servient  tenement  should  have  done  any  act  on  hts  own 
land.'  On  the  other  hand,  where  the  easement  is  intermit- 
tent, as  B  right  of  way,  a  temporary  non-user  does  not 
operate  as  an  abandonment,  nor  is  a  temporary  aser  of 
another  way  by  reason  of  its  greater  convenience,  evidence 
of  the  abandonment  of  an  immemoiial  way.*  So,  when  a 
new  way  has  been  substitnied  by  agreement  for  an  old  pre- 
scriptive way,  and  the  new  way  is  stopped,  the  old  right  of 
way  revives  after  any  length  of  time.'  If  a  man  has  a  right 
to  the  flow  of  water  to  hia  pond,  he  does  not  lose  it  by  not 
neing  his  pond,  nor  necessarily  so  unless  the  burden  is 
thereby  sabstaDtially  increased,  because  he  snbstitutea  a 


1  Beg.  V.  Choiley.  13  Q-  B.  SIG ;  l     ^  Hoora  *.  B&noii,  3  B.  A  C.  383 ; 
Williami  *.  BjtOTi,  28  L.  J.  14S  Eiah. ;    Stokee  «.  Bingen,  8  E,  &  B.  M  ;  O^ 
Cronle;  «.  LightowUr,  L.  B.  3  Oh.   on  Baiemeata,  483-t  i  Act  r  of  188!, 
4BS  I  Ooobe  0.  H&for  of  Batb,  id.  6  i.  W  to  i.  4S. 
Bq.  177  I  Aot  T  ot  1S82,  ■.  38.  4  Ward  ■.  Ward,  7  Biah.  S3S ;  Act 

i  Bool.  Oom.  *.  Kino,  14Ch.  D.  S13 1  T  of  1S8-2,  >.  S8,  Expl.  S  ;  s.  43. 
A<ibYotiea2,*.Gl.  1    6  LoTtOl  V.  Smkb,  8  0.  B,  N.  S.  ISO. 
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Dew  pond  tor  the  old  oDe.^  As  has  been  seen,  the  right  to 
a  nay  of  neoeBsity  ceBses  vritb  the  exiBteooe  of  Bach  neodB- 
aitj.^  And  it  is  the  Bame  where  the  easement  arises  oat  of 
a  particular  purpose  which  no  longer  exists,  so  that  the 
easement  caonot  be  applied  to  the  object  for  which  it  was 
originally  granted.'  As  an  easement  exists  only  for  the 
benefit  of  the  dominant  owner,  the  eervieut  owner  cannot 
oomplain  of  its  abandonment,  thongb  in  fact  it  has  beoome 
a  benefit  to  him.  Still  the  abandonment  mnst  not  be  on- 
seasonable  nor  without  reaecmable  notice  so  as  to  caase 
damage  to  the  servient  owner  against  which  be  might  other- 
wise hare  protected  himself.* 

215.     If  the  acts  of  the  owner  of  the  dominant  tenement 

impose  an  additional  harden  npon  the  ser- 

«r  of    domiiuDt    Tient  tenement,  and  this  cannot  be  separated 

*°"°  from  the  original  easement,  the  whole  will 

be  lost.'  The  addition  mnst  be  material  and  not  slight ;  and 
e?en  then  it  is  not  lost  if  the  easement  was  intended  for  the 
benefit  of  the  dominant  tenement  to  whatever  purpose  it 
should  be  applied,  or  in  whatever  manner  the  easement 
should  be  need ;  or  if  it  is  an  easement  of  necessity,^  or  of 
support.  Thus  where  the  dominant  tenement  was  a  farm, 
and  there  was  a  right  of  way  for  all  purposes  in  connection 
therewith,  this  will  not  justify  a  right  of  way  where  the  farm 
ia  converted  into  building  lots.'  But  an  express  grant  of 
way  nnreatrioted  as  to  its  use  will  not  be  limited  to  the  par- 
poses  or  nse  for  which  it  was  needed  or  used  at  the  time  of 


1  Hftte  0.  Oldroyd,  14  H.  A  W.  789 1 

Aot  y  of  lees,  *.  48. 

1  Holuwn  *.  QoTias,  &  Hoor«,  ISO  ; 
Aot  T  of  1882,  ■.  41. 

3  National  O.  M.  Co.  *.  Donalcl,  4 
n.  J^  N.  8  ;  28  L.  J.  IBSEzch;  ActT 
of  1382, 1.  42. 


4  Mrbqii  c.  S.  1  H.  By.  Co.,  L.  B.  6 

Q.  B.  678  ;  iat  V  of  IbSa,  b.  BO. 
G  Qale  on  Eaiementa,  486,  4M. 

6  Goddard  on  Eaiemeato,  S6D  aitiag 
United  I..  Co.  t.  G.  E.  fi;.  Oo.,  L.  B. 
10  Oh.  686  (  Act  V  of  1882,  ■.  4B. 

7  Wimbledon  «.  Diios,  I  Ch.  Q.  UL 
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th«  gr&nli.'  In  llie  case  of  a  negotive  e 
light  or  air,  it  mast  now  be  taken  as  tbe  rule  in  England 
aftei'  some  conflict  of  deoiaioriB,  that  eiilargiDg  anoieiit  lights 
or  opening  new  ones  will  not  justify  bailding  bo  &a  to 
obstruct  both,  though  it  is  iinpussible  to  obstruct  wb^t  is 
new  without  also  obBtrncting  what  is  ancient.  It  is  said 
that  the  eervitode  is  not  increased  by  tbe  act,  and  that  to 
enlarge  or  open  windows  is  only  to  exercise  a  natural  rigbt 
of  property.'  But  it  may  be  submitted  that  to  bnild  on  one's 
own  land  is  also  only  to  exercise  a  natural  right  of  property, 
and  that  to  enlarge  windows  mast  always  increase  the  serri- 
tnde  aud  may  change  a  slight  burden  into  an  intolerable 
nuiBauce.  In  English  law  the  easement  of  light  is  specially 
favoured,  but  in  Indian  law  it  iB  on  the  same  footing  as  any 
other.  In  Act  5  of  1882,  the  illustration  to  b.  81  gives  the 
same  rule  as  that  of  English  law  as  to  not  obBtrncting  new 
and  ancient  lights  together ;  but  for  this,  such  a  case  would 
have  been  within  the  terms  of  s.  43,  and  the  entire  easement 
would  be  extinguished.  The  terms  of  s.  SI  and  a.  43, 
otherwise  very  distinguishable,  thus  become  difficult  to  in- 
terpret consistently ;  nnlass  under  s,  43  there  would  still  be 
a  right  to  sue  to  have  it  declared  that  the  whole  easement  is 
extinguished,  and  so  the  general  result  of  s.  31  is  merely  to 
drive  parties  to  litigation  in  this  and  many  other  cases.'. 
So,  under  a  right  to  send  clean  water,  dirty  water  must  not 
be  Bent  down  the  drain,  &c.,  or  tbe  whole  may  be  stopped; 
and,  generally,  any  non -conformity  with  restrictive  condi- 
tions jnstifieB  a  stoppage  of  the  enjoyment,  til)  t)ie  conditions 

1  Finch  V.  G.  W.  By.  Co.,  E  Be.  D.,  |  t  See  the  BnglUli  leading  oMe  of 
254.  Tnpling  «.  Jonei  diSDDBBed  in  Qnldaid 

2  Avnale*  c.  Glorer,  L.  B.  10  Cb.  on  EatetDeota,  172,  30fi,  and  alaewh^ra ; 
£38;  Tapling  *.  Joan,  11  H.  L.  O.  aleo  la  NeitHiDf.  Fender,  S7Ch.  D. 43, 
290  ;  Netional  F.  Co.  •.  Pcodential  A. ;  and  FreohetFte  *.  St.  Hjaointhe,  S  App. 
Co.,  6  Ob.  D,  7G7  i  Act  V  of  1882,  a.    Caa.  ISC 

II,  ill. ;  Gale  on  EaieaieDta,  4&7-  ' 
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ftre  conformed  to,^  A  mere  alteration  that  imposes  no  addi- 
tioaal  harden,  as  making  straight  a  water-conrss  which 
flowed  in  a  crooked  way  along  a  road,*  or  putting  in  large 
panes  of  glass,  or  clear  glass  instead  oF  painted  glass,  with- 
ont  eolarging  the  window,  does  not  affect  the  easement.^ 
To  give  a  right  to  obstraot  lights,  there  must  have  been  a 
substantial  alteration  in  size,  or  position,  or  both.*  A  right 
of  eavesdropping  is  not  lost  by  raising  the  eaves,  where 
there  is  no  snbstautial  variance  in  the  mode  or  extent  of 
user  of  the  easement.^  So  an  easemeDt  to  foal  water  by  dis- 
chai^  from  a  factory  is  not  lost  by  a  change  of  the  materials 
used,  if  in  fact  the  pollution  caused  is  not  increased."  The 
invasion  of  privacy  by  opening  new  windows  is  not  a  legal 
wrong  or  iojary,'  except  when  it  is  a  customary  easement 
within  Act  5  oC  1882,  s.  18. 

216.     Every  obstmotion  to  the  enjoyment  of  an  easement 
.....         will  entitle  the   plaintiff   to  recover  some 
obatnioiion       of    damages ;   it  will,  in  fact,  generally  be  at- 
**'""   ■  tended   vrith   actual   damage;   but  if   not, 

every  obstmctton  may  be  a  damage,  as,  if  unresisted,  it 
would  be  evidence  against  the  existence  of  the  right  ;^  bat 
any  the  least  act  may  not  amount  to  a  legal  obstrnction ; 
thns,  there  must  be  a  aabstantiat  privation  of  light  or  air, 
not  an  iuappreciable  diminution  merely.^   Still  the  plaintiff  is 
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eDtillad  DOfcoiily  to  sufficient  li^Iit  for  his  tlien  basiaess,  bnt 
to  all  the  lipiht  tlieretofore  enjoyed,  or  which  might  there- 
after be  needed  by  him  ;'  aud  that  the  plaiutiff  obtHins  fi-om 
other  sources  eveu  moi-e  light  or  nir  than  he  had  befoi-e,  may 
be  no  defence  of  &  material  obstruction  by  the  defendant.^ 
The  question  of  the  amount  of  obstruction  is  always  a  ques- 
tion of  fact  OR  the  evidence  is  each  case,  and  there  ia  no 
fixed  rule  as  to  the  nng\e  at  which  the  light  must  fall.'  A. 
dominant  owner  haa  not  a  right  of  entry  to  abate  an  obatrac- 
tinn;  still  every  conMuuHuca  of  an  obetructiou  is  a  ground 
for  a  fresh  action  till  it  ie  removed,*  but  the  most  effective 
remedy  ia  a  perpetual  injanotion  against  anch  caDtiuniiig 
obstroctioii.  When  there  is  a  permanent  damage  to  the 
inheritance,  the  landlord  may  have  an  action,  and  the 
damages  may  be  apportioned  between  him  and  the  tenant. 
Whether  the  relief  given  should  be  an  injunction  or  damages 
is  in  the  discretion  of  the  Cunrt  according  to  the  nature 
and  extent  of  the  injury.* 

217.     Another  and  very  analogous  incorporeal  right,  the 

invasion  of  which  may  be  a  tort,  is  the  right 
oicouKoH.  °^  common.     It  ia   sometimes  classed  as  a>t 

easement,  but  differs  in  as  much  as  it  ia  a 
right  to  take  a  profit  from  the  soil  of  another;  and,  thongh 
exercised  over  real  propei-ty,  the  right  tliough  usually  is  not 
uecessarily  annexed  to  other  real  property,  as  there  may  be 
a  common  in  gross,  or  a  privilege  bt:^longiiig  to  a  person  oi- 
offioe.*     For  the  purpose  of  acquisition  by  lapse  of  time. 


1  Tatei  V.  Jaob,  U  R.  1  Cb.  S95  ; 

Stuehtv.  Bdtd,  id.  6  Oh.  163  ;  Hoore 
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rights  of  tliia  nature  are  included  by  the  Limitation  Aot  15 
of  1877,  8.  3  in  tli«  term  "easemaDt;"  and  here  the  de- 
HcripbioQ  oE  the  right  comprises  all  the  several  kinds  of 
common;  bat  iu  Act  5  of  1882,  b.  4  the  definition  oE  an 
eaaement  is  (as  was  to  be  expected)  striotly  limited  to  com- 
mon appendant  and  appurteunnt,  nnd  excludes  such  a  right 
ns  common  iu  gross.  The  English  legal  theory  now  is  that 
the  servient  laud  is  the  property  of  some  lord  from  whom 
tlie  right  of  common  was  derived,  the  difierence  between 
common  appendant  and  appnrteuant  being  not  in  the  natnre 
and  extent  of  the  right,  but  in  its  assumed  origin.  The 
truth  is  probably  the  reverse  of  the  theory,  and  the  servient 
land  was  really  the  property  of  tlie  township  or  community 
who,  while  periodically  dividing  the  arable  land  into  separate 
holdings,  retained  the  rest  for  use  in  common.  In  India 
this  is  Btill  the  recognised  fact;  and  rights  of  common  are 
ss  to  their  origin  more  often  appendant  than  appnrteuant.* 
The  right  may  consist  in  a  right  to  pasture  cattle  on  the  land 
of  another,  to  catch  fish  in  his  tanks,  to  take  firewood  or 
timber  from  his  jungle,  or  ores,  lime,  brick-earth,  Sta.,  from 
bis  land ;  but  the  instances  of  the  right  will  vary  with  the 
pecnliaritieB  of  every  conutry.^  There  may  be  several  kinds 
of  common,  thus  common  may  be  appendant,  as  where  the 
tenant  has,  by  virtne  of  the  fact  of  his  tenancy,  the  liberty 
to  depasture  his  cattle  on  the  lord's  waste,  or  to  cut  the  fire- 
wood he  needs  from  the  lord''s  jungles  ;  or  common  may  be 
appurtenant,  as  where  the  liberty  is  not  general,  aa  by  rea- 
son of  tenancy  to  all  the  tenants,  bat  is  specially  annexed  to 
some  particular  farm  or  house,  (having  some  direct  relation 

1  Va.]MVi  Land  Uwi,  40  i  Aot  T  Af  i  aun,  Tndor'a  L.  0.  on  R.  Fro.  73— M  t 
1883,  1.  18  where  ilL  («}  U  &n  Bxanple   a  reacnt  oiim  it   ffwriok  «.  Qqwh'b 
,  «t  oommoD  sppeodaut.  College,  L.  B.  10  Eh).  105. 
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to  the  benefici&I  eDJoyment  thereof,)  and  exists  by  grant  or 
preaoription ;  or  oommoa  may  be  in  grosg,  where  it  does 
not  appertain  to  land  but  to  persona ;  or  common  may  be 
fty  reason  of  vicinage,  as  where  there  is  a  liberty  for  one 
man's  cattle  to  stray  from  off  his  own  waste  and  depasture 
on  his  neighboar's  1and>  and  then  it  is  rather  a  license  to 
trespass,  and  the  liberty  is  extingnished  by  one  enclosing 
his  land.'  The  right  to  take  water  from  a  well  for  domestio 
purposes  is  an  easement,  and  not  a  right  to  take  a  pro&t.' 
The  foundation  of  the  right  of  oammon  in  theory  is  a  grant, 
express  or  implied,  from  the  owner  of  the  servient  tenement ; 
for,  thongh  custom  or  usage  may  be  evidence  of  the  exist- 
ence of  the  right,  a  custom  to  take  a  profit  out  of  the  pro- 
perty of  another  moat  be  bad,  sinoe  it  is  inconsistent  with 
the  idea  of  property  that  such  a  right  ebonld  be  acquired 
except  by  grant  from  the  owner.^^  PreBoription  is  in  snpply 
of  the  loss  of  a  grant,  and  therefore  for  saoh  things  as  osn 
hare  no  lawfnl  beginning  nor  can  be  created  by  any  manner 
of  grant,  or  reservation,  or  deed  that  can  be  supposed,  no 
prescription  is  good.  Bnt  where  it  is  reasonably  possible 
that  what  is  eridenoed  by  onstom  or  nsage  through  a  great 
length  of  time  may  hare  originated  in  grant,  it  is  right  so 
to  presume,  though  it  is  in  snbstanoe  the  right  to  take  a 
profit  ont  of  the  soil  oC  another.*  Hence  to  establish  a  right 
of  common  by  prescription,  it  is  only  necessary  to  ehow  that 
the  benefit  claimed  has  been  actually  enjoyed  by  the  claim- 
ant for  the  reqnieite  period  as  of  right  and  not  by  permis- 
sion, and  that  the  right  claimed  is  one  which  oonld  hare  a 


),  L.  B.  I T  of  1S83, 1.  so,  ill.  (t>). 
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legal  origin  by  castom,  prescription  or  grsnt.^  Easements 
by  CDstom  bave  this  special  featara  that  custom  affects  an 
iiidiviuual  not  as  eucb,  bnt  only  as  a  member  of  some  com- 
mauity,  and  it  is  a  usage  annexed  to  locality.^  There  may  hi 
a  good  custom  to  use  Innd  on  a  particular  occasion,  as  i<x  a 
festLval.^  Where  every  act  of  user  has  been  by  license  tbers 
is  no  eujoymeut  as  of  right  sncl^as  to  give  rise  to  a  custom;' 
but  a  grant  is  implied  from  a  prescriptive  nser,  that  is,  one 
open,  nuinterrnpted,  and  of  right.  So,  the  extent  of  enjoy- 
uieut  is  limited  to  nliat  is  reasonable/  and  is  needed  for  use 
and  not  for  sale,  aud  it  moat  not  be  destrnctive  oE  the  sub- 
stance or  beneficial  use  of  the  serrient  property.'  Similarly, 
the  right  may  be  extiuguisbed  by  unity  of  possession,  by 
release,  and  by  some  other  acts  peculiar  to  the  right  as  in- 
closure.'  A  temporary  or  partial  change  in  the  oooditioa  of 
the  dominant  tenement  does  not  extinguish  or  suspend  a 
right  of  common  appurtenant,  bnt  a  total  change  of  char- 
acter probably  would .^ 

218.  There  may  be  a  tort  to  real  property  by  one  law- 
fully in  possession,  and  entitled  to  the  nse 
L  uwroi.  and  enjoyment  thereof,  bnt  who  exceeds  the 
limits  of  his  beneficial  interest  thereio,  to 
the  detriment  of  the  permanent  intereata  of  another  having 
a  aubsequBut,  or  the  ultimate  and  absolute,  estate  in  the 
sabject-matter.  Such  is  where  waste  is  committed  by  a 
teuant  for  life  or  by  a  tenant  for  a  term  of  years  or  other 
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lei  ;  Hall  *.  Kottingham,  1  Eioh.  1 

6  I'ador-g  L.  C.  on  B.  Pro.  88,  SB  ; 
GbiltoD  «.  Corp.  LondoD,  7  Ch.  D.eei.i 
Haltaah  v.  Qoodman,  6  0.  P.  D,  4S1  ; 


6  SaliiliaT;  *.  GrUdatone,  8  Jni.  I 


n,gn,-.rihyGOO^Ie 


202 


shorter  period,  or  by  any  other  n an fr actuary  iritti  a  quali- 
fied ioterest.  The  duty  of  ttie  tenant  in  posseaaion  to  the 
remamderman,  or  reversioner,  exists  by  reason,  either  oE  the 
privity  of  estate,  or  of  the  privity  of  contract  between  the 
parties.^  Thoagh  these  are  rights  vested  in  determinate 
persons  and  available  against  determioate  persons  who  owe 
correlative  duties,  the  bre&clj  oE  the  obligations  thns  consti- 
tuted are  correctly  classed  as  torts  or  wrongs  independent 
of  contract.  The  rights  and  daties  springing  ont  of  privity 
of  estHte  are  acquired  and  imposed  by  implication  of  law, 
and  a  breach  of  snch  a  duty  involves  a  violation  of  a  right 
and  is  a  tort.  8noh  are  the  rights  and  duties  of  joint-owner- 
ship, whether  it  be  enjoyed  concnrrently  or  in  saooeasioD. 
Even  where  the  relation  arises  ont  of  privity  of  contract,  aa 
in  the  case  of  lessor  and  lessee,  the  wrongs  to  be  here  noticed 
will  be  breaches  of  those  rights  and  duties  which  ara 
annexed  by  law  to  the  relation  when  once  oonatitated.^ 
219.  Waste  may  be  either  legal,  eqiutable,  or  permittwe. 
Wasti  ailt«r'  Legal  or  legitimate  waste  includes  snoh  acts 
•Dt  kiada  of.  (^s  outting  timber,  altering  baildings,  &o.) 

as  the  owner  of  an  estate  in  fee  simple,  having  due  regard 
to  his  preseufc  interest  and  to  the  permanent  advantage  of 
the  estate,  might  properly  commit  in  a  due  course  of  manage- 
ment.' Equitable  or  extravagant  waste  is  snch  as  cannot  be 
imputed  to  any  fair  acta  of  ownership,  but  is  deetractive  of 
the  property  itself.*  It  came  to  be  called  equitable,  becanse 
if  a  tenant  for  life  or  other  qualified  owner  was  entitled  to 
do  all  ordinary  acts  of  ownership,  there  was  at  law  no  remedy 


1  llis  lending  ous  ii  Oarth  v. 
Cotton,  1  L.  C.  in  Eq.  55B  I  we  al«o 
DOtM  to  Lewia  Bow1m%  oaw,  L.  C.  an 
H.  Fro.  61  Co  69 ;  on  tba  ramedj  by  in. 
ianalion,  we  Act  I  ol  lfi77,  i.  U,  Ul. 


3  See  antfl  S  76. 

8  Par   Bir  J.   Bomill;,   H.   B.   22 
Bear.  S8S. 

4  Abnhnl  v.  Babb,  3   FrMn.   H ; 
Wriiht,  B  Jai.  N.  8,  810. 
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to  preTflDt  an  abuse  of  thie  right,  and  bo  Courts  of  equity 
had  to  interfere  to  prevent  the  anoooBoientiona  abuse  oE  a 
legal  right.^  Waste  is  permistive  vrhen  it  arises  from  acta 
of  onisBion,  as  neglecting  to  repair,  nnd  so  leaving  the  pro- 
perty to  go  to  ruin.  It  ia  thas  diBtingatshable  from  the 
other  kinds  of  waste  which  are  active,  voluntary,  or  wilfnl. 

220.  Generally,  a  tenant  for  life  has  the  bare  eujoymeat 

and  nse  of  the  property,  and  may  not  oom- 
Gflneml     ralsi  f     f      Jf       ,     ,  , 

u  to  eommiHive     mit  even  legal   waste;  aud  if   such  waste 

occurs,  as  where  trees  are  blown  down,  or 
cat  down  by  a  trespasser,  the  property  therein  belougs  to 
the  owner  of  the  first  estate  of  inheritance,  and  not  to  the 
tenant  for  life.'  But  a  tenant  for  life  may,  either  express- 
ly, or  by  operation  of  law,  be  entitled  to  legal  waste,  that 
is,  to  tbe  benefit  of  all  fair  acts  of  ownership.  Saoh  would 
be  tbe  oase  with  a  Hindu  holding  ancestral  or  undivided 
property  which  he  is  not  entitled  to  alienate  to  the  damage 
oE  bis  expectant  heirs  or  co-parcetiers  ;  bat  which  he  may 
otherwise  fairly  enjoy  aa  a  prudent  owner  might.  Bat  such 
an  one  must  nse  without  abnaing  the  property,  aud  wilt  be 
liable  (or,  and  may  be  restrained  by  injunction  from,  com- 
mitting acts  of  extravagant  or  destructive  waste.'  The 
rights  of  a  tenant  for  a  term  of  years,  or  of  any  other 
nsufractuary  by  contract,  may  be  varied  by  the  express 
terms  of  the  agreement. 

221.  Generally,  therefore,  one  having  the  usufrnct  oE 
real  property  for  life,  or  for  years,  is,  nnlesa  otherwise 
expressly  or  by  law  privileged,  entitled  only  to  use  the 
thing  for  his  own  benefit  and  convenience,  according  to  its 

1  Bftker  *.  aebriglit,  IS  Cb.  D.  18G.  I  S  Bftker  v.  S«brigbt,  IS  Ch.  D.  170  ; 
,  3  Oant  *.  Hktimod,  19  L.  J.  68  Gh.  it*  t«  mute  ij  »  Hindn  nidoir,  k* 
S  Jni.  N.  a.  1285.  I  llBTDe'i  Hinda  I«w,  g  566. 
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natural  or  agreed  nseB,  aod  to  enjoy  tlie  prodace,— whetbar 
natural  aB  the  fruit,  or  l&ga\  as  the  rents, — but  BO  that  the 
BnbataDoe  oE  the  thing  is  saved,  its  nature  nnd  form  not 
being  changed,  and  the  permanent  interests  of  the  proprietor 
not  being  invaded.^  Hence  a  termor  will  be  liable  for 
voluntary  waste  if  he  opena  new  mioes  or  quarries,  or  works 
for  commercial  purposes  those  before  used  only  for  some 
restricted  purpose ;  but  he  may  oontinae  to  work  (even  with 
new  shafts  or  openings)  those  already  open  when  he  came 
into  possession.'  Where  sereral  are  ia  joint  and  undivided 
posseasioQ  of  tlie  same  property  as  co-owners,  each  really 
has  the  full  rights  of  an  owner  in  respect  to  the  enjoyineut 
oE  the  property;  and  it  is  immaterial  whether  along  vith 
such  unity  oE  posaeBsion  there  may  or  may  not,  according  to 
the  varying  nature  of  the  cO'tenancy,  exist  also  either  unity 
oE  title,  or  unity  oE  interest,  orouity  of  time  in  relation  to  title. 
To  constitute  a  wrong  by  one  such  co-tenant  to  another, 
there  must  be  something  done  that  either  tends  to  the 
destruction  of  the  common  property,  or  is  such  an  inter- 
ference with  the  other's  enjoyment  and  posaeasiou  thereof 
as  amounts  to  a  dii'ect  and  positive  esulusioii,  he  seeking  la 
ezerOLBe  his  rights  and  being  denied  such  exercise.^ 

222.    As  to  permissive   waste,  it   is   well   settled  that 
Balq  BM  to  per-     *  mere  tenant  at  will,  or  from  year  to  yeai-, 
muriTewaite.  jg  not  Jjable  therefor,  except   by  express 

agreement ;  that  is,  he  is  not  bound  to  make  repairs/  Tiie 
duty  as  to  repairs,  between  landlord  and  tenant  Eor  any 
length  of  time,  may  be  affected  by  well  established  usage 


8  Specifia  Relief  Aut,,  a.  5i  ill.  (n)  ; 
J«oob.  e.  Seward,  h.  R.  B  H.  L.  464  ; 
Job  s.  Potton.  L.  R.  30  Eq.  81. 

4  GLb»i>n  0.  Wulli,  1  K,  B  390  ; 
VoodlaH'a  L.  and  T.  Ml. 


!.  Ajton,  1  Vee.  286.     See 
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which  may  form  an  implied  term  of  the  contract  between 
tbam.^  Bat,  otherwise  the  general  rule  aeema  to  be  that  a 
□snFrDotQary  for  life  or  for  a  term  of  yeara,  ia  boand  to  males 
all  ordinary  repairs  essential  to  prevent  the  dastraotioD  of  the 
property;  bnt  he  is  not  liable  to  repair  extraordinary  dam- 
ages, as  by  floods,  lightning,  Ac,  nor  to  replace  the  snb- 
Btance  of  the  thing,  his  duty  being  affected  by  the  condition 
of  the  property  when  he  took  possession,  and  it  being  suffi- 
cient that  he  leaves  the  premises  in  as  good  repair  as  when 
be  received  them,  saving  all  reasonable  wear  and  tear.' 

223.  So,  a  tenant  or  leasee  may  not  make  material 
Atur&tioni  mul«  Changes  or  alterations,  althongh  they  may 
%7Kt«Dut.  greatly  enhance  the  valne  of  the  premises; 

for  the  owner  has  a  right  to  have  bis  faonses  and  lands  kept 
in  an  unaltered  atate.^  He  will  be  liable,  therefore,  if  ha 
etops  up  any  of  the  windows  of  a  house,  or  snbstitntes  a 
new  bntlding  for  an  old  one;*  and  it  is  no  answer  to  an 
action  for  the  infringement  of  these  rights  of  the  landlord 
or  reversioner,  to  say  that  the  defendant  might,  before  the 
expiration  of  the  lease,  restore  the  premises  to  their  former 
plight."  Where  a  tenant  has  land  of  his  own  adjoining,  it 
is  bia  dnty  to  keep  distinct  during  the  term  the  boandary 
between  his  own  and  the  landlord's  land.'.  So,  a  mortgagor 
in  poaseasiou  may  be  restrained  from  acta  of  waste,  if  the 
aecnrity  would  thereby  be  rendered  insufficient;'  and  ao 
would  a  mortgagee  in  poasession  unless  the  proceeds  were 
applied  to  discharge  the  mortgage  debt.^ 


.    StMt.  ! 


tneea'i    Oollsge   ■.    HaUeU,   M 
189. 
e  Spike  «.  Btrdiog,  7  Ch.  D.  S71. 

7  KiDK  V.  Smith,  a  Ban,  S43 1  Sm 

Aot  IT  of  18S3, 1.  ea. 
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S24.  So,  if  ft  tenaot  or  lessee  has  ao  fixed  any  cbattet  to 
a  lionsQ,  or  so  ooustrnoted  or  annexed  any 
boildiDff  to  the  land,  that  it  becomee  part 
and  parcel  of  the  land,  or  ia  not  removable  without  material 
or  permanent  damage  to  the  bonse  or  freehold,  ita  removal 
trill  be  waate.^  Bat  some  things  not  ao  permanently  annexed 
may  be  removed,  and  things  which  thongh  attached  sre  by 
Jaw  severable,  are  (with  aome  inaocnracy  of  language)  called 
fixtures,  and  are  varionsly  named,  as  trade  fixtures,  tenant 
fixtures,  &o.  There  is  a  primi  fade  inference  from  the 
annexion  of  a  chattel  to  the  freehold,  that  the  property 
therein  vests  in  the  landlord  or  owner.*  Bat  things  slightly 
annexed  for  ornament  or  convenience,  and  intended  as  a 
temporary,  and  not  as  a  permanent  improvement,  may  be 
removed,  if  it  can  be  done  without  any  or  ooDaiderable 
damage.'  So,  what  is  thus  annexed  for  the  more  GOnrenient 
carrying  on  of  a  trade  or  occnpation,  as  machinery,  Ac  may 
be  removed  j*  and  also  wb&t  is  merely  accessory  thereto  (if 
not  of  a  permanent  and  eubstaatial  nature),  as  a  slight 
building  over  an  engine.'  So,  if  the  npper  part  of  a  stmc- 
tnre  ia  removable  at  pleasure,  merely  resting  npon  a  found- 
ation let  into  the  land,  the  foundation  belonga  to  the  land- 
lord, but  the  reat  may  be  removed  j  if  the  npper  part  was 
in  no  way  annexed,  it  would  be  a  mere  chattel,  and  not  a 
fixture,  and  be  recoverable  accordingly  at  any  time.'  The 
right  of  the  tenant  to  remove  fixtnrea  must  bo  exercised 
during  the  tenancy,  and  not  after  the  term  has  expired,  or 


1  The  iMdinr  ewe  on  fiitan*  U 
BtwM  «.  Ilawa,  3  8m.  h.  0.  IN. 

a  L>noait«r  «.  Etb.  28  L.  J.M60. 
P.  jSO.  B.,N.  8.  717- 

3  finokUnd  «.  Bntt«ifi«l(l,  a  B.  ft  B, 
4&J  foi  iuituiew.  we  uotM  to  Elwet 
*.  Uawe,  t  Bm.  L.  0. 189. 

i  HeUsireU  «.  Eutwood,  6  Bnb. 


*.  Hodgwn,  L.  &  7  a 

.       J  f.   BMnett,  tr  L.  J, 

174  Gh.  :  UetropolttMi  A.  Co.  «. 
Brown,  28  L.  J.  G81  Oh. 

6  Dsui «.  Alkly,  S  Km.  II  i  Wm*. 
boTonfh  v.  UitoB,  4  A.  *  I.  GM. 
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he  has  quitted  the  premiBes;  nnlesa  perhaps  ifaa  dDnition 
of  the  tenanoy  was  uncertain,  and  then  on  its  sndden  expi- 
ration the  tenant  might  remove  them  within  a  reasonable 
time.'  As  between  vendor  and  vendee  and  mortgagor  and 
mortgagee,  the  Gxtnres  attached  to  the  freehold,  though  sach 
SB  to  be  removable  by  a  tenant  daring  his  term,  tvill  pass 
with  it  in  the  absence  of  any  express  provision  to  the  con- 
trary ill  the  deed.^  The  rale  that  renders  fixtures  irremov- 
able obtains  with  the  most  rigor  Id  favor  of  the  heir  aa 
against  the  ezecator;  it  is  less  rigid  as  between  the  ezeca- 
tor  of  a  teoant  for  life  and  a  remainderman  ;^  while  in  a  oase 
between  landlord  and  tenant  there  is  still  more  favor  shown 
to  the  claim  to  sever  and  remove. 

225.     A  landlord  is  taken  to  contemplate  the  ordinary 
iMdlorf'f  luk    '"^^  °^  bonse  property  from  fire  and  the 
M  to  Gee.  negligence  of  servants,  and  if  the  premises 

are  destroyed  by  fire,  withoat  any  gross  or  onlpable  negli- 
gence on  the  part  of  the  tenant,  it  is,  in  oontemplation  of 
law,  no  more  than  permissive  waste,  and  for  tbis  a  tenant 
At  will  or  from  year  to  year  is  not  responsible,  and  the 
landlord  will  have  no  remedy  for  the  loss.'  He  might  have 
insured,  or  taken  a  oovenant  from  his  tenant.  But  if  the 
fire  was  caased  by  snob  an  amount  of  gross  negligence  that 
it  was  wilful  and  not  merely  aooidental,  the  tenant  will  be 
liable  as  a  stranger  would  be."  Though  generally,  there  is 
no  implied  warranty  by  the  landlord  that  the  hailding  is 
fit  for  the  purpose  for  which  it  ia  to  be  nseJ,  yet  the  tenant 


1  Weetoo  •.  WoodoooV,  7  M.  &  W. 
14  ;  Lndsr  «.  Homewood,  £7  L,  J. 
316  C.  P.  I  Pugli  *.  Artou,  L.  B  8  Eg. 
626. 

2  Cnllnlek  v.  8«inden,  L.  B.  3  Eq. 
249  i  Glinie  «.  Wood,  L.  B.  S  Eioh. 
267  1  Bojd  «.  Sbimwk,  L.  B.  6  Eq. 


72  I  HoUand  i.  Hodnon,  L,  B.  70.  P. 
338. 

S  Aa  pnniple  !i  D'Eynoonrt  «. 
Orapir;,  L.  B.  3  Eq.  3SS. 

i  TorrUno  «.  roung,  0  C.  *  P.  8. 

G  nilit«r  V.  PliippBrd,  11  Q.  B.  W  i 
Woodfill'i  L.  &  T.  43L 
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is  entitled  to  asanoiB  it,  and  ia  not  liable  for  the  deatrnction 
of  the  baildiDg  by  its  reasonable  ubb  without  aegligeace  for 
a  pavpose  iatended  or  apparently  proper,  the  burdea  being 
npon  the  tenant  to  show  this.^ 

226.  A  landlord  or  reversioner  has   a  right  to  enter 
^bt  oE  entrj     Qpon  land  or  premiaea  to  see  if  waste  is 

toiDipaot.  being  done,  and  if  the  leaaee  prevents  the 

inspection,  snbatantial  damages  may  be  recovered  for  the 
infringement  of  the  right,  tboagh  no  waste  has  been  actnally 
committed,  or  damage  done.*  If  the  landlord  ia  bonnd  to 
keep  the  walla,  roof,  and  main  timbers  in  repair,  ha  is  not 
liable  in  damages  if  the  building  falla,  nnleaa  be  had  pr&> 
irionaly  doe  notice  of  danger  or  want  of  repair.' 

227.  Lastly,  there  may  be  a  tort  to  real  property  by  a 
ToBT vaoMirAaT     breach  of  dnty  arising  out  of  a  contraot, 

otBKitL.  \yj  i-QOBon  of  negligence  in  performing  the 

contraot.  It  is  the  duty  of  every  workman  who  nndertakea 
the  performance  of  work,  to  ezeonte  it  with  care  and  dili- 
gence,  and  with  the  ordinary  amount  of  skill  and  knowledge 
incident  to  hia  partionlar  craft,  art,  or  profession.'  If  a  car- 
penter or  boilder  undertakes  to  roof  or  build  a  house,  and 
uses  such  bad  materials,  or  does  hia  work  so  segligentlj 
and  unskilfully,  that  the  roof  ia  not  water  tight,  or  the 
bnilding  gets  ont  of  the  perpendicular,  or  is  dangerons  or 
useless,  be  will  be  respocsible  in  damagea  for  negligence.^ 


1  HMicb«tt«T  B.  W.  Oo.  •,  Oan,  6 
C.  P.  D.  Gia. 

S  Hunt  *.  DowuiiiHi,  Cro.  Jao.  4/8  ; 
thu  out  hu  bMn  doubted  (Woodf  dl'* 
L.  A  T.  487) ;  bnt  it  u  aot  ommled 
uid  it  wenu  TMHBkble  law  j  lea  HakiD 
«.  WUkiuoD,  L.  B.  B  Eioh.  !S. 


8  ManohwUi  B.  W,  Co.  •.  Can,  G 
0.  P.  D.  511. 

4  Hunun  ».  Corneliu,  !8  L.  J.eS 
0.  P. 

DtTi*.  7  Biat.  47B(n)i 
Otmri,  1  Cun^  W. 
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T0BT3  TO  PEB80MAL  PBOPEfiTT. 
228.  The  last  diviBioa  of  torta  in  respeot  to  their  objects, 
coiiBists  of  torts  to  peraon&l  property. 
ioiul  pnwertT—  TbeBS  may  be  classed  in  respeot  to  tbeir 
natnre,  according  as  tbe  tort  oonstitotes  the 
iorasioii  of  a  general  right,  or  the  breach  of  a  public,  or  & 
private  duty.  There  irill  generally,  bat  there  need  nob  in 
all  cases,  be  eome  tangible  article  of  personal  property  wbioh 
is  made  the  object  of  tbe  tort,  bnt  the  injiiry  may  consist  in 
the  invasion  of  some  right,  or  the  breach  of  eome  duty,  re- 
sulting in  a  pecnniary  losB  to  the  plaintiff.  But  these  torts 
are  very  dietingnishable  from  those  treated  of  in  Chap.  II ; 
the  damages  to  be  given  will  not  represent  a  compensation 
for  loss  or  suffering  in  person  or  reputatioo,  but  are  intended 
to  save  the  plaintiff  from  being  out  of  pocket  by  the  wrong 
of  tbe  defendant ;  though,  of  course,  insult,  malice,  &c.  ac- 
companying the  tort,  may  justify  an  award  of  more  than  the 
bare  loss  of  money  suffered.  Thus,  A  may  have  a  right  to 
the  use  of  a  trade-mark ;  or  if  he  has  made  a  contract  with 
B,  or  atands  in  a  particular  relation  to  B,  he  has  a  right 
against  all  others,  that  tbey  should  not  interfere  to  prevent 
or  seduce  B  from  performing  his  lawful  coatract  or  duty 
towards  A,  to  hia  loss  and  damage.  The  invasion  of  such 
general  rights  is  a  tort  to  A  in  respect  of  his  rights  of  per- 
sonal property.  So,  if  B  has  made  a  contract  with  A,  and 
need  deceit  to  the  loss  and  damage  of  A,  this  is  a  similar 
tort  by  the  breach  of  a  private  duty  arising  out  of  a  contract. 
It  seems,  therefore,  right,  or  at  least  is  more  convenient,  to 
class  Buch  wrongs  with  torts  to  personal  property,  though 
the  injury  is  not  inflicted  npon  any  corporeal  object  of  per- 
sonal property. 
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229.  In  tlie  language  of  the  Penal  Code,  a  mark  naed  for 

denoting  that  goods  have  been  made  or 
mannfactared  by  a  particnlar  person,  or  at  a 
particular  time  or  place,  or  that  they  are  of  a  particular 
quality,  is  called  a  trade-mark.'  A  property-mark — a  term 
peoaliar  to  the  Penal  Code, — extends  this,  aa  it  indicatea 
that  the  goods,  though  not  made  by,  yet  belonged  to  the 
owner  of  the  mark,  as  where  they  have  been  selected  or  im- 
ported by  him.  The  offence  consists  in  a  man  using  a  falsa 
trade  or  property-mark  of  another,  and  bo  Belling  hia  own 
goods  under  the  pretence  that  they  are  goods  made  by  or 
belongiag  to  the  other.  The  civil  wrong  of  pirating  another's 
trade-mark  has  subatantially  the  same  scope.'  It  has  been 
diaputed  whether  it  is  accurate  to  say  that  there  is  no  pro- 
perty in  a  trade-mark;  there  is  anch  for  the  purpose  oE  an 
ioinnotion  under  Act  1  of  1877 ;  at  most  such  a  right  of  pro- 
perty is  only  to  the  exolusivB  nse  of  the  mark  when  applied 
to  a  partionlar  kind  of  article,  and  if  another  applies  the  same 
mark  to  a  different  kind  of  article,  it  is  not  an  infringe- 
ment,^ The  injury  arises  where  the  plaintiff  has,  by  the 
sppropnation  of  a  particnlar  mark,  fixed  ia  the  market  where 
hia  goods  are  sold,  a  oonviction  that  the  goods  eo  marked 
were  manufactured  or  supplied  by  him,  and  the  defendant, 
by  the  use  of  similar  marks,  indaoes  the  public  to  porohaae 
hia  goods  in  the  belief  that  they  are  those  of  the  plaintiff.* 

230.  The  limitations  to  wbich  the  right  of  property  in 
The  HHDtiaUot    tli^  "80  of  a   trade-msrk  is  subject,  are; 

tie  right.  firstly,  the   right  of   nse  ia    limited  to  the 


1  Pen&l  Coda,  i.  478. 

3  Teail  Code.  u.  479,  4S0,  481 1 
Hirtoh  V.  Jonea,  8  Ch.  D.  S86. 

S  Ooiliiu  Oo.  t.  Brown,  3  K,  ft  J. 
iSa  ;  bat  aee  Leather  Oo.  «.  Amerion 
L.  Co.   10  Jar.   N.  S.  81)   8.  G.   in 


.  .  Day,  ^dor'i  L.  0.  in  Hero, 
ft  M.  Law,  432.  On  the  remedy  b;  in. 
innetion,  eee  Act  I  of  1877,  f.  54,  >U> 
(u}aiidi.eG,  m.  (17). 
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speoifio  kind  of  goods  or  property  to  which  ib  has  been 
actDslty  applied;  and  another  is  full;  sDtitled  to  apply 
the  identioally  same  mark  to  other  kinds  o£  goods  or  pro- 
perty. Secondly,  the  aae  mast  have  been  actually  acquired ; 
apart  from  express  law  as  to  ragistration,  the  right  can  be 
aoqnired  only  hy  actual  usage  in  the  sale  of  the  specific 
kind  of  goods  or  property.^  Thirdly  and  chiefly,  the  mark 
must,  in  its  oature,  he  snch  as  is  appropriate  for  the  pnrpoaes 
for  which  only  a  trade-mark  can  be  used :  a  man  cannot 
exclude  othera  from  naing  a  name,  title,  number  or  device 
commonly  applied  to  all  such  goods;  he  caunot  torn  snoh  a 
title  as  "  Amee  Muslin,"  or  "Mysore  CoSee"  into  a  trade- 
mark. Whatever  the  particalar  form  which  a  trade-mark 
may  assume,  ib  must  nob  be  oE  a  common  character,  ao  that 
others  may,  with  equal  truth  and  equal  right,  employ  it  for 
the  same  purpose;  but  ib  mnat  be  of  a  persoually  distinctive 
character  in  relation  bo  the  user  of  it,  though  ib  need  nob 
specify  his  name  and  address;  and  this,  whether  the  pur- 
pose tor  which  it  is  used  be  to  indicate  either  the  true  on* 
gia,  or  ownership  or  quality  of  the  article  or  fabric  to  which 
it  is  affixed.  Hence,  apart  from  express  enactment,  no 
name  that  is  merely  descriptive  can  fae  made  a  trade-mark; 
for  where  the  process  is  not  patented,  every  one  ia  entitled 
to  make  the  same  thing  as  another  doeB,  and  he  cannot  be 
precluded  from  calling  the  thing  what  ib  ia.  Even  a  name 
that  at  first  was  merely  a  fancy  name, — as  "  Worcestershire 
Sauce,"— or  even  pnrely  personal,— as  "  Singer's  Sewing 
Machine,"— may,  in  course  of  time,  become  really  descrip- 
tive only ;  for  it  may  cease  to  be  personally  diatinctive  aa  to 
the  maanfacturer,  and  indicate  only  the  nature  or  construc- 
tion of  an  article,  which  (apart  from  s  patent)  every  one  may 

1  Aet  4G  1  47  Viat  «.   E7  soranii  |  ra^tcatioi)  in  Engluid. 
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make.'  Bat  no  one  may  bo  nae  even  a  clflBOriptire  name  as 
to  be  fiiUelf  distinctire  of  tlia  maker;  no  one  may  bo  de- 
Bcribe  hU  maohineB  as  "  Binger'a"  as  falsely  to  anggeet  tbat 
they  were  mads  by  Singer.'  On  the  other  hand,  a  name, 
otherwise  fitted  for  a  trade-mark,  may  forfeit  proteotioo  by 
being  iteeU  deceptive,  as  anggeBting  that  the  goods  are  in 
their  natare,  or  origin,  what  they  are  not.  There  can  be 
no  right  of  property  in  a  frand.  To  constitute  a  piraoy  of 
a  trade-mark,  an  exact  resemblance  is  not  necessary,'  bnt 
the  qaeetion  is  whether  there  ia  each  a  resemblance  as  was 

either  intended,  or  is  oaloalated  to  deceive 
tonulu  "  "  ordinary  peraons,  so  as  to  tndnce  them  to 

purchase  defendant's  goods  under  the  sup- 
positioQ  that  they  are  the  goods  of  the  plaintiff ;  if  so,  no 
special  damage  need  be  proved.*  It  is  sufficiently  a  sale 
of  the  goods  as  being  of  plaintiff's  manufacture,  if  they  are 
sold  by  the  defendant  to  dealers  to  be  retailed  by  them  as 
such,  though  the  dealers  knew  the  truth.'  Obviously,  for 
the  purposes  of  a  civil  remedy,  the  iavaaion  is  none  the  less, 
though  the  false  trade-mark  ia  used  unwittingly  or  inno- 
cently ;  but  for  criminal  liability  the  invasion  must  be  inten- 
tional, in  the  sense  of  fraudulent ;  for  a  nae  of  the  same 
mark,  even  knowingly,  bat  under  an  honest  belief  of  a  rigbt 
to  use  it,  would  not  be  criminal.  For  relief  it  need  not  be 
showa  that  a  single  parchaser  has  in  fact  been  deceived,  for 
the  very  life  of  a  trade-mark  depends  on  the  promptitude 
with  which  it  is  indicated."    But  it  lies  on  the  plaintiff  to 


1  Blnger  U.   Oo.  t.  Loos,   8  App. 

0»«.a7. 

i  Leonard  •.  Ellii,  26  Ob.  D.  S96. 

8  Oroft  *.  Day,  aapn  ;  Bdslaten  v. 
Edfllrten,  9  Jar.  N.  B.  470 ;  8uio  v- 
FroMHDdfl,  L  B.  1  Oh.  193. 

4  Bodgetf  «.  NowiU,  6  0.  B.  109  ; 


Crowihayf.Tliompaaii,  4U.  A  Q.SS7; 
Bnham  «.  Beaohim,  7  Ch.  D.  848  ; 
SieEart  f.  Findkter,  7  Cb.  D.  801  : 
Leather  Cloth  Co.,  4  D.  J.  &  3.  1S7. 

G  Syke*  •.  BjkM,  S  B.  A  0.  Ml. 

6  Johnftoa  «.  EwiDg,  7  App.  Ou. 
219. 
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prove  that  the  resemblance  is  really  deceptive ;  tliab  the  one 
mark  is  a  coloarable  imitation  o!  the  other,  and  the  differ- 
eoces  nnaahstaatial ;  i{  on  this  as  a  qaestion  of  fact  he 
leaves  the  matter  in  doubt,  he  cannot  succeed.' 

231.  Further,  there  can  be  no  action  where  the  mark, 
name,  or  style,  has  iiever  been  put  Jorth  to  the  world  by 
the  party  complaiuing  of  the  miaaser  of  it;'  nor  where  the 
defendant  merely  represents  that  he  sells,  not  the  plaintiff's 
{(oode,  bat  others  of  as  good  a  quality;'  uor  where  the 
defendant  is  otherwise  entitled  to  use  the  name  or  mark, 
and  does  eo  withoat  any  misrepreseutntion,  such  as  to  indnce 
others  to  suppose  that  his  business  or  goods  are  the  same  as 
those  of  the  plain  tiff.*  On  the  other  hand,  a  name  may  be  so 
appropriated  by  user  as  to  come  to  mean  the  goods  of  the 
plaintiff,  thongh  it  ia  not,  and  never  was,  impressed  on  hia 
goods  or  packages,  so  as  to  be  a  trade-mark  properly  so 
allied ;  bat  the  right  to  nse  such  trade-name  is  property  in 
the  same  sense  as  a  trade-mark,  and  passes  with  the  good- 
will of  the  business  ;^  and  then  thongh  both  parties  have  the 
same  name,  if  plaintiff's  name  has  thus  come  to  indicate  par- 
ticnlar  goods  as  bis  manufaoture,  defendant  must  take  pre- 
cantions  thiit  his  like  goods  are  not  mistaken  for  those  of 
plaintiff,  and  if  there  ia  an  actual  similarity  of  description 
sufficient  to  mislead  the  pnblio,  and  the  public  is  misled  to 
the  damage  of  the  plaintiff,  be  may  have  an  action,  though 
the  misoser  was  without  any  fraudulent  intention ;'  and, 
even  withont  sach  damage,  the  plaintiff  will  be  entitled  to 


S  UwMD  t.  fi»uk  of  LondoD,  18  C. 
B.  m  I  Beuler  v.  S<wr«,  32  Ch.  D.  GGU. 

S  CiBLain  V.  Joiiei,  S  V.  A  B.  218. 

4  Bnntmg  «.  Bargeu,  3  D.  M.  &  Q. 
196  i  BiiBoh  V.  Jonu,  3  Oh.  I>.  634  i 


Linoleum  Oo.  c.  Hum,  7  Ch.  D.  BM| 
C.  S.  S.  A.  ■.  Drao,  18  Ch.  D.  G12. 

6  Biagec  M.  Co.   «.   Loog.lS  App. 
Cm.  32. 

6  Uillio^n  *.  Foi,  g  H.  &  Cr. 
Singer  «.  WUbod,  3  At"  "  - 
HMsam  V.  Thorley,  14  C 
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&  perpetaal  iujnnctios,  the  appropriate  remedy,  lo  addition 
to  any  damages,  in  all  actioas  for  these  toi-ta.^  Tbis  remedy 
by  iujuDction  will  not  be  barred  by  mere  Inpse  of  time, 
unless  it  wonid  be  a  bar  also  to  tbe  legal  tight.'  Mere  length 
of  adverse  user  will  not  of  itself  make  a  mark,  which  was 
originally  a  trade-mark,  one  piAlici  juris,  or  open  to  com- 
inou  use,  where  snch  adverse  user  was  originally  fraadalent, 
and  is  still  caloolated  to  deceive;  but  the  bnidenof  proving 
Buoh  fraud  and  deceit  increases  with  the  leugth  of  user ;  aud 
if  tbe  lapse  of  time  is  snob  that  it  indicates  acqaiesoence,  eo 
tbat  B  mark,  originally  personally  distinctive,  baa  become 
in  fact  merely  descriptive,  the  right  will  be  gone.^  One 
trading  abroad  aud  nsing  a  trade-mark  may  prevent  another 
registering  it  iu  Eagland  as  his  trade-mark,  thongh  tbe 
foreign  trader  might  not  ose  it  io  England,  or  be  entitled 
to  nse  it  there.* 

232.  A  trade-mark  nay  be  in  a  variety  of  forms.  Thna, 
Fnrmiol&tmde.  '^  ™^y  ^^  *'*  '^^  shape  of  a  label  or  wrapper 
*°^^-  applied  to  the  bottle  or  packet  in  which  the 

article  is  pat.'  On  the  same  principle  the  ase  by  tbe  defend- 
ant of  a  similar  title  to  a  newspaper  or  almanac,  &e.  to 
that  sold  (not  being  a  title  merely  adverti.sed  and  not  yet 
nsed)^  by  the  plaintiff  with  a  view  to  mislead  the  pnb- 
lic;'  the  ase  of  a  similar  name  for  an  hotel  for  a  like  pnr- 
pose  f  the  nse  of  a  similar  name  or  etyle  for  a  shop  or  firm 
of  merchants  carrying  on  the  same  business  may  be  reatrain- 

1  Csrtier  «.  Carlile.   31  Bear.   S93  i    CIS. 
S  Jnr.  K.  8. 18B  ;  Kd^liteo  *.  Bdebtan, 
9  Jnr.  H.  S.  479  i  1  D.  J.  di  8.  SOO. 

a  EUlwood  «.  FullwDod,  9  Ch.  D. 
176, 

3  In  TB  Heatnn,  27  Cb.  D.  670 ;  tn 
re  Hjde,  7  Cb.  D.  7S4. 

4  In  re  Biiiere,  26  Ub.  D.  4a 

5  Sbrirapton  v,  Lugb,  18  Beav.  lU) 
Aiiuwartb  t.  Walmsle;,  L.  K.  1  % 


Bflee,  IS  Ub.  D.  68*2 

7  Bp.iUuwoode  c.  Clark,  B  Fh.  ISl ; 
OlaniBEt «.  Maddiolc,  H  L.  T.  117  Ob. ; 
Uetller  «.  WiMd,  8  Oh.  D.  60S. 

8  Howard  c,  HenriqnM,  3  Stndf- 
725,  {American  cue)  i  and  we  2  St. 
£q.  Jar.  951  (q)  |  HiUlard,  08. 
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ed  by  injatictioi],  and  damages  may  be  awarded  tor  any  Iobb 
oooasioned  by  the  wroog.'  So  any  fraadolent  interference 
iritb  the  trade  of  another  by  the  nse  oE  a  badge,  though  not 
atriotly  a  trade-mark,  is  actionable ;  as  where  A  had  agreed 
with  B  for  the  oonreyaDCe  of  pasaeogera  to  and  from  B's 
hotel  to  the  station,  and  C  falsely  used,  to  the  injary  of  A'e 
trade,  the  name  and  badge  of  B'b  hotel,  so  aa  to  represent 
that  he  was  B's  agent  for  such  purpose.'  But  to  apply  to 
a  private  honse  or  estate  the  name  used  by  a  neighbour  ia 
not  a  legal  injary )  nor  to  assume  his  family  name  without 
connection  with  a  trade  or  baainess;  nor  to  adopt  a  similar 
telegraphic  cypher  name,  with  the  result  that  letters  or 
telegrams  ocoasionally  go  wrong;  as  this,  though  a  matter 
of  iD0onTenience>  ia  not  any  interference  with  trade  or 
property.*  It  is  immaterial  that  the  persona  conatitnting 
the  firm  bare  changed;  and  if  a  trade-mark  ia  used  to 
indicate  the  plaoe  where  goods  are  made,  it  may  be  sold 
along  with  the  manufactory ;  but  if  the  value  of  the  goods 
depends  upon  the  peraonal  skill  of  the  adopter  of  the  mark, 
be  cannot  give  a  right  to  others  to  put  bis  mark  apon  goods 
made  by  them,  as  that  would  be  a  fraud.*  Hence,  if  one 
man  haa  sold  to  another  the  goodwill  of  hia  shop,  though 
be  may  not  have  agreed  to  abstain  from  the  trade  in  future, 
he  will  be  restrained  from  so  carrying  on  the  bnaineaa  as  to 
induce  the  public  to  believe  that  he  is  continuing  the  busi- 
ness of  the  same  shop  or  firm  as  he  was  couoerned  iu  before  '^ 


\  Lewli  V.  I^DgdoD,  7  Bim.  431 ; 
Hookham  v.  PoU^  1.  B.SCfa.91  ; 
Msrehut  B.  Co.  t.  HenhanM  Buk, 
0  Oh.  D.  EM :  H«ndrik«  «.  MantagD, 
17  Qb.  D.  688 

%  Harth  I.  Billbgii  Big.  L.  0,  on 
Torta,6&. 

S  Daj  •■  BrowDrigg,  10  Cb.  D.  2S1 1 
Da  BouU;  «.  Do  Boalay,  L  B.  S  P.  0. 
4U  i  StTMt  •■  DuIoD  B.  8.,  W  Ch.  D. 


..  jnr.  N.  B.  56. 

G  Crutwell  v.  Lye,  17  Vm.  sac  ; 
Ohnrton  v.  Donilu,  SS  L.  J.  841  Oh.  i 
Lary  «.  Walhsr,  10  Ob.  D.  486  ;  Leg- 
gott  «.  Barrett,  IG  Oh.  D.  SOS ;  Giiwii 
•.  Coopu,  li  Ob.  D.  GM. 
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but  OS,  apart  from  express  agreement,  the  Tendor  of  tbe 
goodTfill  of  a  baeineBS  conld  not  be.  prevented  from  Betting 
up  the  iame  bnainess  next  door  to  the  old  shop,  so  he  cannot 
be  prevented  from  soliciting  his  old  oustomers  if  be  does  it 
witbont  misrepresentation.!  Still  it  remains  tme  tbAt  the 
sale  of  the  goodwill  and  business  conveys  the  right  to  the 
Dse  of  the  old  partnership  name  as  a  desoriptioo  of  the 
articles  sold  ia  that  trade,  and  that  right  is  an  exclnsive 
right  as  against  the  person  who  sold  it,  and  an  exclnsive 
right  as  against  all  tbe  world,  so  that  no  other  person  could 
represent  himself  as  carrying  on  the  same  bnainess.' 

233.     To  entitle  a  plaintiff  to  tbe  benefit  of  an  injanction, 
Wlwn  a  plaintiff    ''^  mast  not  himself   have  been  guilty  of 
nuime.  fraudnlent  representations  to  tbe  public  re- 

garding tbe  qnality  of  his  own  goods;  otherwise,  as  be  does 
not  come  into  Court  with  clean  hands,  he  will  be  entitled 
to  no  relief  j^  and  itis  immaterial  that  the  miBrepresentatioD 
is  BO  gross  and  palpable,  that  no  one  is  likely  to  be  deceived 
by  it.'  A.  trade-mark  falsely  suggesting  that  there  is  a 
continuing  patent  is  a  misrepreBentation ;  and  a  patent  can- 
not be  Tirtoally  prolonged  by  tamiug  a  descriptive  name  for 
an  article  into  a  trade- merle,"  A  third  person  having  the 
custody  of  falsely  marked  goods  may,  though  wholly  inno- 
cent of  the  piracy,  be  restrained  by  an  injunction,  and  will 
be  liable  for  the  costs.^  The  mere  making  and  selling  of 
labels  or  other  trade-marks,  so  tbat  others  may  buy  and  use 
them  to  the  fiand  and  damage  of  tbe  plaiutiffj  may  also  be 

I  P«arfon  «.  pMnon,  !7  Ch.  D.  US.  4  LuCber  C.  Oo.  «.  Ameiioui  h.  C. 

3  L«y  «.  Walker,  10  Ch.   D.  41S.  Oo,,  10  Jar.  If.  S.  SI. 

On  iptmflo  ptrfarmuea  irhare  then  u  G  Cbearin  i.  Walknr,  6  Ch.  D.  862  ; 

aeontnot,  we  BpeuSa  Belief  Act,  a.  G7,  in  r«  Palmer,  24  Ch.  D.  5M. 

iU.  la),  (b).  6  Upmann  *.    Forastar,  S4  CIi.    D. 

S  Bidding  *.  How,  8  Sim.  477  ;  Bdel-  331  ;  Mart  *,  Kakerinn,  S  Ch.  D.  371  i 

■ton  •.  Tiok,  11  Hire,  78  :  Act  I  of  Dprnaun  *.  EUcan,  L,  B.  7  Oh,  IM 
1877, 1. 66,  m.  (»).  (<). 
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restrained.^  Bat  the  so  making  and  selling  o£  labels,  Sse., 
does  not  constitute  forgery.'  As  to  criminal  linbilitf  in 
respect  to  the  use  of  trade-marks,  the  Pena!  Coda  must  be 
cousDlted.' 

23i.     By  Act  20  of  IS47,  the  anthors  or  pablishers  of 
ToBisTocaPY-     b*">'^8  O""  of  articles  in  periodicals  are  eii- 
'^^BT.  titled  to  tbe  copyright,  or  exclusive  privi- 

lege of  printing  and  in ulti)} lying  copies  tliei'eoE,  during 
limited  periods,  and  the  invasion  of  such  a  right  may  be 
resti-aiued  by  injauction,  and  damages  may  be  also  awarded. 
This  is  a  right  existing  onjy  by  express  enactment,  and  not 
at  common  law.*  A  bond  fide  abridgment,  or  the  bona  fide 
use  of  the  same  common  materials  in  the  composition  of 
another  book,  is  not  an  invasion  of  copyright.*  Bnt  abridge 
ments  are  not  favoured,  and  whether  an  abridgment  is  a 
piracy  or  not,  depends  not  only  npon  the  quantity,  but  the 
value  of  the  matter  extracted ;  and  if  the  result  is,  in 
efCeot,  to  substitute  the  one  work  for  the  other,  it  is  a 
piracy :'  the  point  where  a  damage  and  conseqnent  injury 
may  be  perceived,  varies  in  each  case,  and  cannot  be  defin- 
itely stated.^  Copying  a  material  portion  of  a  book,  ren- 
dering it  thereby  unnecessary  to  a  great  extent  for  any 
one  to  refer  to  the  original,  is  a  breach  of  copyright  and 
will  be  restrained,  though  the  defendant  does  not  sell  his 
book,  and  only  distributes  it  for  use  among  his  own  servants 
and  offioers.^     The  editor  of  legal  reports  has  certainly  a 


3  SMg.  «.  SDUbb,  £7  L.  J.  235  H.  O. 
»  p.  U.,  >.  478  to  4S&. 

4  Dnaald«on  o.  Ewkst,  7  Bro.  P.  0. 
83 ;  lUade  *.  Cosqaut,  7  Jar.  N.  8. 


G  I  St    Eq.  Jar.   939  ;   Wilkin*  «. 

Aibin,  17  Vea.  436. 

6  Banndenv.  Smith,  S  U.  AC.  711; 
Bohn  I.  BogD»,  10  J  nr.  520  ;  Chattertoa 
I.  C>Te,  L.  R.  10  0.  P.  573. 

7  3  Kaiit'iiGoip.486 

a  Ager  V.  P.  &  0.  3.  Co.,  26  Cb.  D. 
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copyright  ia  his  own  marginal  notea.^  In  America  ife  is 
held  that  there  can  be  no  copyright  ia  the  written  jndg- 
ments  delivered  by  a  Court;  and  on  principle  thia  eeems 
the  only  eonnd  doctrine.^  It  seems  to  be  otherwise  in 
England  ;^  bat  any  number  of  persons  may  take  down,  or 
obtain  copies  of  indgments,  and  publish  them  withoat 
copying  from  each  other.  So,  generally,  all  may  nae  the 
same  common  materials,  bnt  one  man  may  not  steal  tbe 
arrangement  and  combination  of  materiiiis  need  by  another, 
nor  save  himself  trouble  and  expense  by  simply  copying  the 
other's  matter;  the  one  book  need  not  be  a  copy  of  the 
other,  it  is  enongh  if  it  is  a  servile  or  evasive  imitation  of 
the  plaintiffs  book.*  This  rnle  is  often  applied  to  such  com- 
pilations as  directories,  diotionavies  and  guide  books.' 

234a.  To  enable  the  proprietor  of  a  newspaper  or  other 
periodical  to  sue  in  respect  of  a  piracy  of  any  article  therein, 
he  must  show  not  merely  that  tbe  author  of  the  aiticle  has 
been  paid  for  his  services,  bnt  that  it  has  been  composed  on 
tbe  terms  that  the  copyright  therein  shall  belong  to  snch 
proprietor.'  Part  of  one  book  may  be  a  piracy  of  another, 
and  the  publication  of  such  part,  or  of  the  whole,  where  the 
part  is  not  separable,  will  be  restrained.^  There  may  be  a 
piracy  of  tbe  illustrations  to  a  book  where  they  are  a  snb' 
atantial  part  of  it,  or  of  a  book  of  designs  or  of  an  illustrated 
catalogue.^  Though  the  illustrated  catalogue  is  a  mere 
advertisement  and  with  no  letter-press,  yet  it  is  copyright ; 
and  another  nay  not  copy  the  illustrations  and  insert  them 

I  of  1S77, 1.  64  ill.  (t),  >.  K,  ill.  (s). 

B  Kell;  «.  Uoirii,  L.  R.  1  Eq.  097  ; 
Scott  V.  Btaaford,  L.  K.  S  Eq.  718. 

8  Walter  ».  Howe,  17  Oh.  D.  708. 

7  Uafrraan  v.  Tegg;,  2  Ba».  385. 

B  Bradbnr;  t,  UoCten,  L,  R.  B  Exofa. 
1  ;  Gnuts  v.  Neirnua,  L.   R.  19  B4. 


1  Sweet  n.  Binnins,  M  L.  J.  176  C. 
P.  ,  2  Kent',  Com.  48S  (n). 
a  2  Kent'.  Com.  477  {n). 

3  Sftnnden  «.  Smith,  S  U.  ft  C.  711. 

4  Emenon  f.  DaTiw,  8  Story  R.  768, 
an  Ameiiean  oue,  the  moeC  vnlotiblfl 
dedalon'  on  the  labieot,  Aa  to  io- 
jQDDCioDi  bo  ptoteet  oopyright,  tee  Act 
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as  part  of  hia  own  cataloftne.^  The  title  of  a  book  may  be 
a  material  part,  >ind  it  will  be  protected,  not  necesBarily  be- 
cause there  is  any  copyright  in  a  title  or  Dftme,' — for  as  a 
general  rule  there  in  not  since  it  ordinarily  involves  no  in* 
vention,  though  there  might  be  copyright  in  a  title-page 
ivhich  is  really  ovigiual  literary  matter, — but  on  the  same 
ground  of  protection  as  to  a  trnde-mark,  that  the  nae  of  the 
Bame  title  is  oalcalated  to  deceive  the  public  into  baying  the 
defendant's  book  by  mistake  for  that  of  the  plaiutiff ;  and 
where  sach  danger  ia  shonn  the  nse  would  be  restrained. 
The  invasioD  of  literary  property  may  be  threefold ;  (I)  open 
piracy,  where  there  is  a  simple  reprinting  of  another's  book ; 
(2)  literary  larceny,  where  one  man  steals  for  his  own  book 
the  Bubstanoe  and  matter  of  another's  book ;  and  (3)  ordinary 
fraud,  where  one  man  sella  n  book  nnder  the  name  or  title 
of  another's  book,  when  it  is  Qot  each  at  all.  The  Copyright 
Act  protects  against  the  first  two  wrongs,  and  the  third  is  a 
fraud  at  common  law  apart  from  any  such  Act.'  There  ma;^ 
be  a  copyright  in  a  translation  whether  made  by,  or  given 
to,  the  person  publishing  it.^  But  the  author  ot  a  book 
clearly  immoral,  libellous,  or  seditiona,  is  not  entitled  to  any 
relief.*  It  seems  that  unless  expressly  provided  otherwise, 
tbe  grant  of  the  copyright  of  one  edition  does  not  preclude 
the  author  from  publishing  afresh  edition  before  the  first  is 
all  sold.' 

235.  So,  the  patent  law  (Act  15  ot  1859)  has  conferred 
ToBTSTOPATiHT  ^^po^  iiiveutors  tbe  right  to  the  exclusive 
BioBTs.  Qgg  q{  iuventions  during  certain  periods.    It 


1  Vapl*  »    Jnnior  A.  A  H.  S.,  21  i     8  Wyatt  t.  Baraiin],  S  T.  &  B.  f7. 
Ch.  D.S69.  4  Waleot   *.   Walker,    7    Vm.   !; 

3  Dicka  •.  TtitM,  16  Ch.  D.  76,  90  i    Soatbej  «.  Sherwood,  3  Har.  4S5. 
WeldoD  •.   DiclcB,  10   Oh.    D.    £47 ;       ^  Wnrns   v.    Bootledge,  L.   B.   IS 
Kellj  t.  B;le*,  13  Oh.  D.  m.  ^  Eq.  497. 
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ia,  therefore,  a  toi't,  (to  be  prevented  by  an  injimction,  and 
compeu sated  for  by  dKiaHgee],  Tor  aootlier  to  ooniiterfeit, 
imitate  or  reaemble  the  icrention,  or  to  make  nse  of  tbe 
principle  thereof,  withoat  the  leare  and  licenBo  of  the  owner 
of  the  patent.'  A  patent  is  a  privilege  gmiited  by  the  Grown, 
bnt  as  againBt  finbjectB  only,  mid  uul  Kgainet  the  Orown  ; 
and  hence  the  Crown  may,  by  its  officers,  servants,  or  agents, 
use  a  patent  process  withoat  oompeusating  the  patentee; 
bat  this  does  not  extend  to  a  tradeemau  who  oontracts  to  do 
work  for  the  Grown,  and  in  doing  it  uses  the  patent  process, 
bat  he  is  liable  to  the  patentee.'  A  man  cannot  have  a  pa- 
tent for  a  principle  alone,  bnt  he  may  take  ont  a  patent  for  a 
principle  coopled  with  the  mode  of  carrying  the  principle 
into  effect,  provided  he  haa  not  only  discovered  the  principle, 
bnt  invented  some  mode  of  carrying  it  into  effect;  and  then 
the  discovery  of  the  novel  principle  cannot  be  defeated  by 
others  varjring  the  apparatus  for  giving  effect  to  the  new 
principle.  So  generally,  a  patent  protects  the  process,  not 
the  prodact;  and  hence  where  a  patent  is  for  a  process 
arriving  at  a  known  resnlt,  any  person  may  nse  another  pro- 
cess for  arriving  at  the  same  result  withont  its  being  an 
infringement  of  the  patent;  bnt  where  the  patent  is  for  a 
new  resalt  or  product,  coapled  with  an  efiectoal  process,  the 
patentee  is  protected  from  the  nse  of  any  process  for  the 
same  result  or  product.  Bat  a  patentee  can  only  claim  to 
work  oat  his  process  by  means  of  materials  known  at  the 
data  of  the  patent;  be  cannot  claim  the  nse  of  materials 
discovered  subsequently,  and  bis  specification  will  be  oon- 
strned  with  regard  to  this  consideration.^    A  man  cannot, 

1  A*  to  the  Temed;  b;  injnnctioD  I     2  Diioii  «.  London    8.    A.   Co.,  1 
in  thMe  OBM*,  Me  Aot  I  of  1877.  ■■  54,   App.  Ou.  632. 

ill.  (u)  I  Plimpton  *.  Spiller,  4  Ch.  D.      S  BudJKlie  *.  Leiiiittelo,  24  Ch.  D. 
asa  I  Adair  v.  Todhk,  IS  Ch.  D.  IS  ;   156, 171. 
Societe  A.  «.  Tilglimui,  £5  Ch.  D.  1.     I 
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sftar  tbe  expiratioa  of  his  patent,  virtnall;  prolong  it;  by 
tamiog  its  descriptive  name  into  a  trade-mark ;  but  during 
its  tendency,  he  may  restrain  aach  oee  if  it  is  a  false  repre- 
■entatioa  tfaat  another  is  selling  the  patented  article,  though 
there  is  in  fact  no  infringement  of  the  patent.'  To  mann- 
faotnre  abroad  according  to  a  process  patented  in  India,  and 
then  import  the  snbstaDce  tor  sale  in  India,  is  a  violation  of 
the  patent.'  So  also  to  import  such  an  article,  thongh  Dot 
for  sale  yet  for  the  purpose  of  experiment  or  instroction, 
IB  a  nser  for  advantage  and  an  iafriagenient.'  Any  one 
who  aotnally  nses  what  is  an  infriagement  of  a  patent  is 
liabU)  thoDgh  he  was  only  an  agent  or  servant  of  another 
who  is  not  himself  sued ;  bnt  where  snch  agent  has  not  the 
poBseasioQ  or  control,  or  is  not  employed  in  any  actual  nser 
of  enoli  artiole,  bot  is  ooly  employed  in  the  coarse  of  bis 
bauoess  or  dnty  for  some  other  purpose  id  connection  there- 
with, aa  in  the  traoafer  of  the  artiole  from  one  place  to 
another,  the  ordinary  rale  applies  that  such  agent  is  not  a 
joint  tort-feasor  aloug  with  hia  principal.*  Some  of  the  pro- 
visions of  the  Act  are  peoaliar ;  as  b.  23  which  limits  the 
defence  that  may  be  set  np  to  an  action  for  the  invasion  of 
a  patent  right;  while  s.  24  contains  provisions  by  which  a 
person  may  call  in  qnestion  the  validity  of  a  patent 

236.  Thongh  copyright,  properly  so  called,  or  the  sole  and 
FuBUcATiott  or  exclasive  liberty  of  printing  or  otherwise 
^j  mnltipiying  copies  of  any  work  of  literature, 
or  art,  or  Bcienca,  does  not  exist  at  com- 
mon law,  bat  only  by  express  enactment;^  yet  the  author  of 


1  IHriFilmer,  MCb.D.  S10,Gai.|     4  Adwr  «.  Tonng,  IS  Ob.  D.   ISt 
3  Voa  Hejdso  *.  Neiatadt,  14  Ch.   Nobel'i  S.  Co. «.  Jaoei,  17  Oh.  D.  721, 

D.  no.  ukd  8  App.  Ou.  fi  I  Me  tatt  t  lU- 

S  U.  TelmhoDe  Co.  t.  fihuplsi,  SB      G  Ueada  *.  Coiiqa«rt,  7  Jnr-  S.  S. 

CI1.D.IM,  |29i. 
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BQch  niipublished  notka  is  entitled,  apoa  the  common  law 
right  of  property,  to  keep  them  nupabiished  foi'  his  own 
private  use  aud  plensiire  aloue,  or  to  commnnicate  at  will 
the  kuonledge  thereof  to  others.^  Hence  the  piiblicatiou  of 
m an n scripts,  or  notes  oE  lectures  or  of  discourses,  may  be 
preveuted.'  So,  also  the  piiblicatioa  of  private  letters  may 
be  prevented,  siuce  the  sender  of  a  letter  does  cot,  thereby, 
give  the  receiver  a  right  to  publish  it,  but,  beyoud  the  par- 
poaes  for  which  the  letter  was  sent,  the  property  thareia 
rem&ias  in  the  sender.^  This  does  not  extend  to  justify  the 
receiver  in  refusiug  to  produce  them  in  a  Court  of  Justice^ 
though  the  Bender  forbids  him  to  do  so.*  It  seems  to  be  no 
excuse  that  the  publication  is  for  the  purpose  of  viudicatinft 
character  ;^  nnless,  perhaps,  the  vindication  is  justiCed  by 
the  false  ioipatations  of  the  writer  of  the  letters.^  This 
does  not  extend  to  official  letters  which  the  State  may  cause 
to  be  published.' 

237.  There  is  another  class  of  torts,  cousisting  of  an 
itivasiou  of  aright  and  resultingiii  detriment 
h'iwwhT^rt'  to  personal  property,  in  which  theplaiutiff 
may  be  entitled  to  the  protection  of  an 
injiinctioD,  and  to  compenSHtion  by  damages.  Snch  are 
cases,  in  which  the  defendant  eeeks  to  turn  to  bis  own  pro£t 
the  reputation  acquired  by  the  plaintiff  in  literature,  sciencp, 
or  business,  by  falsely  fathering  upon  him  what  is  not,  in 
truth,  his  production ;  while,  at  the  same  time,  it  is  neither 


O.  2S.  4  HnpliiaioD  *.  Bnrghlcy,  L.   B.  ! 

2  Abemethr  «.  Hntobiman,  3  L.  J.  Ch.  447- 

mo  Cb.  I  Nisoli  «.  Pitman,  X  Ch.  D.      6  Gm  •.  Pritchatd,  S  Pmiu.  4M  ;  i 

374.  Bt.  Eq.  Jar  M8. 

3  Pope  *.  Carl,  S  Atk.  Ml  i  Qaa  *.  6  PercinJ  v.  Pbippf.  SV.  &  B  19. 
PritDbnrd,  S  Swans.  403.  Bea  Ant  1  nf  7  FoUom  f.  Hanb,  3  aur;  B.  103. 
1877,  ■-  64,  ill.  Off,  >.  es,  iU.  {d).  An 
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a  mere  piracy  nor  copy  o£  &ny  specific  composition  or  pro-. 
dnctioD  of  tUe  plaintiff,  nor  is  it  intended  to  be  a  oonnterfeit 
or  colourable  imitation  of  any  other  apeci&o  similar  thiog, 
tvhicli  tbe  plaintiff  has  composed  or  prodaoed,  or  does  com- 
pose or  produce,  or  in  which  he  is  interested  or  ooDcemed. 
8uch  as  where  a  defendHot  pretends  that  a  book  he  sells,  ia 
the  prodaction  of  a  veil  known  anthor,  when  it  is  not;^  or 
wlit-n  the  name  of  a  man  of  credit  and  property  is  falsely 
published  as  beiu|^  a  director,  &o.,  of  a  company.^  Bat  the 
ground  of  interference  in  such  cases  is,  that  some  appreciable 
mischief  is  being  done  to  property  by  the  fraudulent  misnse 
of  the  name  of  another.'  But  the  truth  is  that  in  these 
cases  the  defendant  does  not  really  seek  to  cause  any  loss  or 
damage  to  the  plaintiff,  and  it  may  be  often  difficult  to 
BDggesfc  how  such  oonld  occur;  the  defendant  really  seeks 
profit  to  hiDiself  by  tradiog  on  the  plaiutiff's  reputation,  and 
tbe  true  qnestion  ia  whether  a  man  has  any  property  in  his 
own  name  or  repatatioa.  If  a  man  in^^des  by  a  trespass 
another's  property  in  Und,  the  owner  may  hare  substantial 
damages  thongh  not  a  blude  of  grass  is  hnrt,  and  it  is  not 
easy  to  suggest  why  his  reputation  is  not  as  truly  property, 
or  why,  to  restrain  ao  invasion  of  it,  it  should  be  necessary 
to  show  the  occurrence  or  the  risk  of  some  actual  money 
loss. 

238.  Invasious  of  what  are  called  relative  personal 
IKVMIOBOFBB.  ^'S'"''*'  ""^  *'•'''«  *°  general  rights  indirectly 
oansing  damage  to  personal  property,  by 
causing  a  pecuniary  loss;  except   in   the 


1  BjTon  •.  JobnioD,  S  Her.  £0.  I  qoertioned  id  Hiiwell  *.  Hogg,  L.  R. 

2  Bonth  «.  Webicer,  10  Beai.  661 ;    2  Ch.  SIO  )  Springhead  v.  EHej,  h.  R. 
MS  Act  I  ot  187T,  ■.  54,  ill.  (X).  6  Eq.  661 1  Kud  Dudd  *.  HoldsQ,  L-  B. 

8  Chrkfl  «.  Freedwo,  11  Umr.  US.   7  Xq.  483. 
Tbii  eaie,  thaagh  not  oremled,  irw  I 


,,-r^hyGOO^IC 


224 


SELATtTI   FKBBOHiL  BIOHTB. 


case  of  the  right  to  the  oastody  of  a  minor,  and  there  bhs 
object  of  the  tort  is  really  Id  tho  position  of  a  thing  or  chat- 
tel. ThoB,  where  A  cauBOB  damage  or  loss 
b^'ofiLUot"!  *■"  ^  ^y  malioiouBly  procuring  C  to  hreak 
hia  contract  with  B,^  or  by  interfering 
between  an  employer  and  a  workman  to  prevent  the  latter 
from  completing  work  he  has  nndertaken  to  perform,'  or  by 
procnring  the  non-delivery  of  goods  according  to  contract,^ 
Bubstantial  damages  are  recoverable.  So,  if  one  knowingly 
and  designedly  interrapta  the  relation  of  master  and  Borvant, 
by  procuring  the  servant  to  depart,  or  by  keeping  him  as  a 
servant,  whereby  the  master  suffers  Iosb,  he  Ib  liable  in 
damages.*  The  relation  of  master  and  servant  need  not 
strictly  exist;  if  there  is  a  contract  of  ezclnsive  personal 
service,  one  who  maliciouBly  induces  the  person  employed 
to  break  enoh  contract  with  the  natnral  result  of  caaaing 
loBB  to  the  employer  will  be  liable  to  him ;  and  if  the  per- 
snasion  be  used  for  the  indirect  purpose  of  injuring  the 
plaintiff,  or  of  benefiting  the  defendant  at  the  expense  of  the 
plaintiff,  it  is  a  malicioua  act  which  is  in  law  and  in  fact  a 
wrong  act,  and  bo  actionable.'  From  the  relationship  of 
parent  and  child,  a  duty  of  service  by  the  latter  ie  presumed ; 
and  an  action  will  lie  for  enticing  away  the  plaintiffs  daugh- 
ter, though  it  is  not  alleged  that  defendant  debauched  her, 
or  there  was  a  binding  contract  of  service  between  her  and 
plaintiff.*  So  also,  if  a  tort  to  the  servant,  as  a  battery,  or 
other  pure  tort,  results  in  damage  to  the  master  by  the  loes 
of  his  Bervioes,  the  master  also  may  have  an  action  against 


1  Lnmlay  *.  Gye,  3  B.  4  B.  SIS  i  ne 
pp.  326,  327,  336,  3S7  uid  317. 

i  Blaka  «.  Lanjoa,  6  T.  E.  231  | 
Hart  *,  Aldiidge,  1  Oowp.  M. 

8  QrMQ  *.  Batton,  3  C.  U.  A  B. 
707  ;  Big.  L.  0-  on  Tort.,  806. 

4  IaidIbj  v.  Oja,  S  E.  i  B.  23i. 


G  Bowen  v.  HaU,  8  Q.  B.  D.  8U, 
nfGrming  Lamley  «.  Qsti  ne  uits 
8  32  1  on  the  remadj  br  injanot'—  -- 
rash  eun,  bm  Spoaifio  Belief 
•.  67,  ilL  (c). 

e  Enuu  «.  WftltoD,  L.  B.  9  0.  F. 
616. 
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the  wroDgdoer;'  bat  not,  it  is  said,  when  tbe  servant  is 
killed  at  once  b;  the  iojary.*  Bat  this  ia  only  where  the 
loss  is  from  a  pare  nvong  committed  on  the  servant,  and  not 
from  a  wrong  ariaing  ont  ol  a  breach  of  contract  between 
the  serrsnt  uid  defendant,  as  a  breach  of  a  contract  to  carry 
safely.^  The  measure  of  damages  is  not  the  mere  losa  of 
Bervioes,  bat  ample  compensation  for  all  the  damage  resnlt- 
iug  from  the  wrougful  act  may  be  giveD.* 

239.  By  the  English  law,  a  man  may  have  an  action 
Id  oueaof  Kdno-  Bgf^inst  another  who  has  sednced  his  daagb* 
tion  or  sdnltery.  j^p^  ^,r  Other  female  relation,  or  even  servant, 
provided  she  in  consequence  became  pregnant,  or  other- 
wise incapacitated  by  illness,  and  was  residing  with,  and 
rendering  some  service,  however  slight,''  to  the  plaintiB  at 
the  time ;  tbe  foandation  of  the  action  being,  not  the  wrong 
to  the  woman,  bat  the  abanrd  notion  of  a  loss  of  service  and 
damage  to  the  plaintiff.  In  form  the  action  is  as  if  by  a 
master  for  the  loss  of  services  of  hia  servant  and  it  is  suffi- 
cient aa  against  snch  wrongdoer,  to  show  a  stibsisting 
ssrvice  in  fact,  though  not  fonnded  npon  a  valid  contract  of 
servioe;  and  in  the  case  of  parent  and  child  a  enbaisttng 
service  will  be  implied  from  that  relation.  Bat  if,  in  point 
of  fact,  the  daughter  was  not  residing  with  her  parent  at 
the  time  of  snch  seduction,  but  in  the  service  of  another, 
or  living  apart,  the  parent  will  have  no  canse  of  action. 
Assnming  such  Babsistiog  servioe  it  is  immaterial  whether 
the  daughter  was  a  minor  or  of  full  age  when  so  sednced. 
Where  the  sednction  does  not  resnlt  in  pregnancy  or  illness, 


1  Ante  t  M  i  BtTTTBgn  «.  G.  E.  Ry. 
Co.,4  0.  P.  D.  163;  HouaU  *.  Oorne, 
i  Ld.  £ajB.  1081 ;  ud  (oe  a  HillUrd, 
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there  will  be  no  right  of  action  unless  there  is  an  actnal 
taking  away  of  the  daughter  bo  aa  to  be  a  breach  or  iuter- 
I'uptiou  of  her  subsiBtiag  or  implied  service  to  her  master  or 
parent.^    On  principle,  as  the  cause  of  action  rests  on   tbe 
fact  of  service,  and  not  on  any  dnty  of  maintaining  the 
danghter,  a  mother,    gnardian,  or  other  person    standing 
in  loco  parentis,  has  in  the  absence  of  the  father  as  good  a 
caase  of  action  as  be  wonid  have  had  in  the  same  circum- 
stances.     The  point  of  time  to  be  regarded  when  the  reqoiaite 
service  mast  be  subsisting  is  not  that  of  the  confinement  or 
other  incapacitating  illness,  bat  that  of  the  sednctiou  tbe 
cause  thereof;  so  that  if  a  daughter  is  aednced  when  in  the 
service  of  another,  and  then  retams  to  her  father's  Bervioe 
and  is  confined,  fae  nill  have  no  right  of  action.^   If  the 
daughter  was  in  the  service  of  the  parent  when  seduced,  bat 
was  confined  elsewhere,  so  that  there  was  no  oonseqaent 
loss  of  service  to  the  parent,  it  seems  doabtfnl  if  in  English 
law  there  is  then  a  cause  of  action.^    In  substance,  at  least 
when  a  father,  or  other  in  loco  parentig,  is  the  plaintiff,  the 
action  is  dealt  with,  and  damages  are  awarded  as  if  the 
trne,   though   unacknowledged,   cause  were,   not  the   loss 
of  services,  but  the  invasion  of  the  relative  rights  of  parent 
and  child,  resulting  in  familf  dishonour,  as  before  all  men, 
and  a  breach  in  the  relation  itself  as  between  the  parent 
and  child.     In  India  there  is  as  yet  no  authoritative  decision 
on  the  subject;  it  is  probable  that  the  ground  of  loss  of 
service  would  not  be  recognized  hut  there  seems  no  reason 
why  tbe  true  and  only  justifiable  cause  of   action  should  not 
be  acknowledged.     If  so,  it  should  then  still  be  immaterial 
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wbebbar  the  sedaction  reenUs  ia  pregnancy  or  not,  or 
tvbetber  the  daughter  was  at  the  time  a  minor  or  not,  pro* 
Tided  she  was  at  the  time  domiciled  with  the  parent  itnd 
ander  his  coutrol,  en  that  the  relation  waa  a  eubsistlDg  one, 
and  the  aedaotioD  an  invasioa  of  such  relative  rights.^  Tlie 
Enghsb  law  provides  special  remedies  for  ndnltery.^  By 
the  Binda  and  Mohammedan  taws  it  was  a  criminal  offence 
ill  both  parties,  nod  there  was  no  civil  remedy ;'  and  by  the 
Penal  Code,  the  adnlterer  Hlone  is  now  liable  ciimioally.* 
Id  the  late  Supreme  Courts  a  civil  action  for  criminal  con- 
Tereatioa  has  been  maiutaioed  though  the  parties  were 
Hindns."  There  appear  to  have  been  some  actions  main- 
tained in  the  late  Sadder  Courts,  for  loss  arising  from  the 
abduction  or  enticing  away  of  a  wife,  or  for  special  damage 
oonseqaeiit  upon  adultery  as  loss  oE  marriage  expenses;^ 
and  similar  cases  of  an  action  for  perBuading  the  wife  to 
remain  apart  from  her  husband  have  occnrred  in  England  f 
bat  Buoh  actions,  thongh  distinguiahable  from  those  in  which 
the  gist  of  the  action  is  the  fact  of  adultery  or  seduction, 
are  like  them  really  grounded  on  the  act  being  an  invasion 
of  the  marital  relation,  whereby  the  hnebaiid  loses  the 
society  and  assistance  of  the  wife;  but  tmliice  them  the 
act  may  be  justified  by  showing  that  the  husband  by  hia 
cruelty  or  miaoondact  had  forfeited  his  marital  rights,  and 
the  defendant  was  wan-anted  in  protecting  the  wife.^  In 
actions  for  sedaction  the  loas  of  service  is  a  mere  pretext  for 

1  See  Ram  I^  *.  TnU  Ran,  in  the ,  Hunilton'a  HfldaTA.  2  tt  leq. 
AlUhkbtd  H.  O.  in  4  AO.  L.  K.  07,       i  Paoal.  Oode,  (.  4S7- 
udeiad.  JuiiitUSjBTacyimperfeot        5  1  Horle;'*  Dig.  115. 
and  auutitfactorr  ohm.  6  1  Ibid.  £88 ;  MacpbarBOii,  0.  Fro. 

3  Tha  praent  remedf  ii  under  the!  S5,  ii. 
Ditoroe  Acta.     Anti  on  thii  lubject  in        7  Winimore  •.    Graenbiiik,    Wiltea, 
India  limited  to  ipeeial  elanea  trr  13 .  677  ;  Evani  *.  Walton,  L.  R.  2  C.  P. 
of  1865,  ^l  of  1B66,  4  of  1S69  and  8  of   622  ;  Big.  L.  C.  on  Toiti,  3!8. 
187a.  8  Big.  L.  C.  on  Tore.,  330. 
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pnaisliiDg  immorality;!  it  is  not  recognised  that  a  parent 
can  have  any  civil  right  io  the  chastity  of  hia  daughter,  aud 
it  is  reaaonabla  that  the  daughter  having  consented  to  her 
own  loss,  is  not  injured,  unless  her  seduction  was  induced 
bj  a  promise  o£  marriage  or  other  false  pretence,  and  that 
gives  her  a  cause  of  aotiou.  Adultery  is  a  breach  hj  the 
wife  oE  her  contract  with  her  hnsbaud ;  and  the  adulterer 
has  procured  the  breach;  but  to  be  actionable,  the  prooar- 
ing  a  breach  of  contract  should  be  attended  with  special 
damage;'  and  the  civil  remedy,  if  any,  ought,  it  wonld 
seem,  to  be  limited  accordingly.  On  other  grounds,  adul- 
tery and  seduction  might  rightly  be  treated  as  offences.' 
28da.  The  right  of  a  father  or  other  legal  guardian  to 
Bi(bt  to  the  C1U-  ^^^  custody  of  a  minor  is  a  civil  right  good 
tody  of  BiDon.  against  all  others,  the  minor,  the  object  of 
such  right,  beicg  in  the  position  oE  a  thing  (just  as  much  as 
a  slave  or  a  horse)  in  respect  to  it  ,-*  and  the  invasiou  of  the 
right  is  therefore  a  legal  injury,  which  mast  import  damage 
tbongb  there  bene  actual  loss.  As  between  the  father  and 
mother  of  a  legitimate  child,  the  geueral  rule  is  that  the 
father  has  the  right  to  the  custody  however  youug  the  child 
may  be.'  After  bis  death,  or  npon  his  beiug  -  transported, 
the  mother  }ias  the  like  right.'  Ante-nuptial  Hgreements  as 
to  the  i-eligiou  in  which  the  children  are  to  be  brought  up 
Are  notbindiug.'  Of  au  illegitimate  child  tbe  mother  alone 
has  the  right  to  the  custody;^  subject  of  course  to  her 
having  allowed  the  father  or  any  other  persou  to  exercise 
such  right  of  custody,  and  to  its  being  material  in  the 
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intereBta  of  the  child  tbab  eoch  arrangeaent  shonld  not 
be  Tftrifld.  By  Engiiab  law  up  to  tbe  a^  of  14  aa  to 
boys,  and  bb  to  girls  up  to  the  age  of  16,  the  wishes  of 
tlie  child  are  sot  to  be  oonaidered  ia  determiniiig  the  cob- 
tody.'  ITp  to  thoBQ  ages  children  cannot  consent  or  with- 
hold consent,  and  therefore  the  right  o!  the  father  to  their 
cnstody  must  prevail  withoat  regard  to  their  wishes.  Bnt 
above  those  ages  the  Conrt  will  inquire  whether  the  child 
is  capable  of  consenting  and  does  or  does  not  consent  to 
be  where  it  is.  Bat  otherwise  by  English  law  the  father 
bas  the  control  over  the  person,  edncatioo,  and  oondoct  of 
his  children  nntil  they  are  21  years  of  age ;  and  this  is  a 
sacred  right  higher  than  that  of  any  other  legal  gnardian,* 
The  resnit  of  the  cases  in  India  seems  to  be  that  np  to 
the  age  of  16,  a  Hindn  father  has  a  right  to  the  cnstody  of 
his  child  without  regai-d  to  tiie  child's  wishea ;  and  a  parent 
has  a  right  to  direct  the  ednoation,  and  choose  the  religion 
of  such  a  child.'  Generally,  a  Hindu  fansband  wonld  seem 
entitled  to  the  cnstody  of  his  minor  wife  at  least  after 
puberty  and  np  to  the  age  of  majority ;  bat  not  probably, 
if  after  the  marriage  he  lias  become  a  convert  or  outcast, 
as  the  relation  is  founded  on  contract.  On  general  prin- 
ciples, where  the  marriage  of  girts  is  ordinarily  before  pu- 
berty, a  huabnnd  would  be  the  legal  guardian  of  bia  wife, 
and  be  entitled  to  require  her  to  live  in  his  house  from  the 
moment  of  the  marriage,  however  yoang  she  nay  be.  Bat 
such  right  would  be  qualified  where,  by  agreemetit,  or  by 
onatom  (and  among  Hindus  such  cnstom  is  almost  nniver- 
sal),  the  wife  is  to  remain  in  her  parents'  bouse  nntil  pn- 
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berty  is  eatabliBhed.^  The  Code  of  Civil  Frocedare,  a.  259 
provides  the  prooess  for  tbe  recover;  of  a  wife  whenever 
snch  a  right  exists.  After  majority,  a  hosband'e  or  wife's 
refnBal  to  cohabit  would  be  a  breach  of  contraot,  and  a  aoit 
in  the  Datore  of  one  for  tbe  restitntioD  of  coning  rigbts 
nay  be  broaght;  aoy  doabt  that  formerly  existed  as  to  the 
procedure  for  enforoiag  the  remedy  having  now  been  re- 
moved by  special  enactment.' 

2S9i.  But,  a  minor  will  not  be  delivered  to  the  custody 
of  tbe  person  otherwise  entitled  thereto,  if 
the  minor  wonld  be  exposed  to  ill-nsage  or 
moral  contunination.^  And  a  parent  or  legal 
guardian  may  lose  his  right  by  allowing  another  to  bring  up 
his  child,  and  then,  if  the  prospects  in  life  of  tbe  child  would 
thereby  be  seriously  injored,  the  custody  will  not  be  given 
even  to  a  father.*  In  determiniug  the  custody  of  legitimate 
children  as  between  the  father  and  mother,  three  matters 
have  to  be  considered,  namely,  the  paternal  right,  the  marital 
duty,  and  the  interest  of  the  children;  and  where  a  father 
baa  behaved  so  ootrageonaly  that  his  wife  could  not  live  with 
bim,  this  will  be  a  breach  of  his  marital  duty  and  will  justify 
tbe  custody  of  young  children  being  left  with  the  mother.^ 
The  rights  of  a  father  are  qualified  in  certain  cases  by 
Btatnte  in  England.'  Where  the  morals,  or  safety,  or  inter- 
ests of  children  strongly  require  it,  their  rights  may  be 
actively  protected  by  withdrawing  them  from  the  custody  of 
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a  parent  or  gnardian  otherwise  entitled  thereto.^  To  jnBtify 
Boch  interfereooe,  it  ahonld  be  not  merely  better  for  tlie 
child,  bat  material  to  its  aafetjr  or  welfare  in  some  very 
serioQS  and  important  reipeot.*  Act  9  of  1661  provides  a 
speed;  procedure  for  determining  the  cnstody  of  mioorB,  bat 
does  not  preclude  a  regolar  snit ;  some  oaaes  may  fall  witbia 
tbe  Penal  Code.^  Thoagh  a  child  is  in  the  posttioo  of  a 
thing  in  respect  to  tbe  inrasion  by  a  third  person  of  the 
gnardiaa's  right  of  cnstody^  the  child  is  a  ptraon  in  relation 
to  its  parent  or  goardian,  and  has  righta,  and  owes  duties 
which  necessarily  are  regarded  in  fixing  its  onstody.* 

240.     Tbe  next  class  of  torts  to  be  considered,  is  where 
Tuspug   Ann     the  iujnry  is  done  in  respect  to  a  specific 
coMvBMioH.  object  of  personal  property,  by   the  inva- 

eion  of  a  man's  general  rights  oE  property  in,  or  poasesBion 
and  enjoyment  of,  his  goods ;  snob  are  trespasses  npon  pei> 
Bonalty,  and  the  eonversioa  of  chattels.  Tbe  distinction 
between  trespass  and  oonTcrsion  is  really  snbstantial, 
though  aa  to  form  a  good  deal  technical ;  trespass  is  where 
force,  actual  or  implied,  is  nsed,  aiid  constitutes  tbe  injury ; 
to  damage  or  meddle  with  the  chattel  of  another,  bat  with- 
oat  iatending  Co  exercise  an  adverse  dominion  over  it,  is  a 
trespass,  and  not  a  couTersion ;  but  though  trespass  may  be 
by  damaging  the  goods,  it  may  also  include,  or  consist  of, 
the  tabiog  of  them."  Thus  it  a  man  wrongfully  removes  the 
goods  of  another  from  where  they  lawfully  were,  and  turns 
them  ont  into  the  street  or  elsewhere,  this  is  a  trespass, 
thoagh  he  himself  retaias  no  control  over  them,  and  tbe 
owner  might  reposBess  himself  of  them  when  be  likes ;  bat 

I  Vellnin  ■.  Bwafort,  2  Ean,  1 1 1  S  Sm  n.  S61  to  374. 
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if  be  takes  thein  for  the  use  of  himtelf  or  of  another,  or  bo 
coDtrola  them  that  his  act  ie  inconsistent  with  the  general 
right  of  dominion  which  the  owner  of  a  chattel  has  in  it, 
who  is  entitled  to  the  use  of  it  at  all  times  and  in  all  plaoee, 
this  ia  a  conversion.'  A  oonveraion  may  thus  be  eaid  to 
mean  a  breach,  made  adversely,  in  the  coutinnity  of  tbo 
owner's  dominion  over  Lie  goods,  thoagh  the  goods  may 
not  be  hart.'  The  gist  of  the  action  in  trespass  is  the 
force  and  direct  damage  inflicted;  in  conversion,  it  is 
the  deprivation  of  the  nee.  lu  these  cases  the  tort  may  be 
whilst  the  property  is  either  in,  or  out  of,  the  actual  possea- 
sion  of  the  owner.  As  against  a  wrongdoer,  any  possession 
is  snffioient  to  enable  the  plaintiff  to  sue,  even  though  his 
poasessioD,  as  against  the  owner,  ia  wrongful.*  Where  the 
possession  is  derived  from  the  owner,  as  in  bailments,  either 
the  owner,  or  the  bailee,  or  both,  may,  in  some  cases,  have 
an  action  ;*  for  generally,  the  conversion  iB  an  immediate 
injury  to  the  bailor's  reversion  in  the  subject  of  the  bailment; 
and  the  bailee  always  has  a  true  poeBession,  and  therefore 
can  sue  when  deprived  of  it;  but  a  servant  has  the  mere 
custody  and  the  master  alone  has  the  possession,  and  so  caa 
alone  sue ;  but  where  the  injury  consists  only  in  the  depri- 
vation of  the  use,  and  the  owner  has  not  a  right  to  the 
immediate  possession,  as  where  be  has  let  the  goods  for  a 
term  to  a  hirer,  he  cannot  sue  for  the  conversion.^  But 
though  the  property  in,  and  possesBion  of,  goods  may  thus 
be  separated,  the  property  in  goods  cannot  be  in  abeyance 
any  more  than  the  fee  in  land;^  and  while  the  right  of 
property  in  a  chattel  is  in  one  person,  the  right  of  possession 

1  FonldM  r.  WiUoDghby,  8  M.  A  W.  i  S.  202, 
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caaoot  be  kbgolutely  and  adreraely  in  snotlier.*  With  these 
genereJ  remarks,  torta  to  perflonal  property  by  third  persooB 
will  be  diBtingaiBhed  from  torta  by  bailees  (to  be  noticed 
bereafter,)  when  the  injury  oonaiBts  in  the  breaob  of  a 
private  daty  arising  oat  of  the  oontraot  of  bailment. 

241.     In  an  action  for  trespaes  to  personal  property,  any 
AotioB  for  tr«*.     poBseBslon  IB  asffioient  property  aa  against 
!"**■  a  third  person  who  has  no  title  at  all;'  and 

therefore,  a  mere  wrongdoer  cannot  set  np  the  title  of  the 
real  owner  under  a  plea  denying  the  plaintiffs  property, 
nnlees  he  could  justify  under  the  authority  of  the  third 
party.3  And  property  is  sufficient  without  posaeflsion,  for 
the  right  of  property  draws  to  it  the  posBession.*  Hence,  an 
flzeoator,  after  probate  granted,  may  hare  an  action  for  a 
prior  trespaBB.'  And  the  vendee  of  goods,  when  the  property 
passes,  may  also  briag  an  action  though  he  never  had  poBsea- 
aioD.'  The  posfiesBory  interest  of  a  gratnitons  bailee  of  a 
chattel,  as  a  depositary,  is  saffioient  for  him  to  maintua  an 
action  agaiuat  a  wrongdoer.'  Bat  the  general  owner^  in 
virtoe  of  bis  general  ownership  and  right  of  possession,  may 
also  maintain  a  salt  against  a  stranger,  [or  a  trespass  on  it, 
or  conversion  of  it,  provided  he  thereby  aastained  any  dam- 
age.* Indeed,  it  ia  a  general  rule,  that  either  the  bailor  or 
bailee  may,  in  enoh  a  case,  maintain  a  snit  for  redress ;  and  a 
recovery  of  damages  by  either  of  them  will  be  a  full  aatisf ac- 
tion, and  may  be  pleaded  in  bar  of  any  anbseqaent  suit  by 
the  other.*  There  is  no  absolnte  property  in  wild  animals  or 
game,  fit  for  food  or  otherwise  profitable,  until  reclaimed  or 
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As  long  as  snob  an  anim&I  remains  on  a  man's 
land,  he  baa  a  qnalified  intereat  which  is  lost  vrben  it  leaves 
the  land,  thoa^h  it  be  hunted  ofE  it.  Bat  if  a  man  tres- 
passes on  the  land  of  another,  and  there  oaptnrea  snch  an 
animal,  the  property  at  oace  vests  in  the  owner  of  the  land, 
who  may  take  it.^  Generally,  dogs  trespassing  in  pnrsoit 
of  wild  animals  cannot  lawfully  be  destroyed.' 

242.     A  master  or  principal  is  liable  for  the  trespass  of 
DatauoM  to  aa    ^'^  servant  or  agent  where  the  aot  is  one 
■**''"'•  done  io  the  oonrse  of  his  duty.     The  sabjeot 

of  the  use  of  force  in  defence  of  goods  has  been  noticed  in 
B.  86.  A  defendant  may  justify  a  trespass  by  showing  that 
the  possession  of  the  plaintiff  was,  as  against  defendant,  one 
frandnlently  obtained.'  So,  in  trespass  for  destroying  a 
picture,  the  defendant  may  show  that  it  was  a  scandalons 
libel }  and  the  plaintiff,  if  indeed  he  be  entitled  to  recover  at 
sU,  shall  only  recover  the  value  of  the  canvas  and  paiot.^ 
But  if  the  plaintiff's  coodaot,  though  unfair,  was  not  illegal, 
this  will  not  justify  a  wrong  done  in  revenge.^  So,  a  defend- 
ant may  justify  by  pleading  that  the  act  was  necessary 
and  done  at  the  time;  as  that  the  chattels  were  wrongfully 
upon  the  defendant's  land  and  doing  damage  there  to  the 
defendant,  and  that  they  were  removed,  doing  no  damage 
to  them  that  oontd  be  reasonably  avoided ;'  or  that  the 
plaintiff's  dog  was  worrying  his  sheep,  and  that  he  could 
pot  otherwise  stop  it,  or  protect  his  sheep  ■?  but  if  defend- 
ant's eheep,  &o.,  had  strayed  on  plaintiff's  land,  and  then 
the  dog  attacked  them,  the  defendant  cannot  justify  ehoot- 
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ing  the  d(^  in  llieir  defence.  Or  it  may  be  pleaded  that 
the  removal  or  other  interference  with  the  goods  waa  done 
hand  fide  for  their  preiervation,  and  vras  reasonably  nece8> 
Bary ;  bat  a  meie  volantttry  and  caprioioas  Jnterferenoe  will 
not  excnae.'  A  Tender  who  retakea  ^ooda  sold  by  him  to 
the  plaintiff,  is  liable  to  the  fall  value,  and  cannot  reduce 
damages  by  settiog  off  the  unpaid  price.* 

243.  In  an  action   for  the  conversion  or  detenUon  oE 

G-oodB,  the  plaintiff  has  to  prove,  (1),  s  gene- 
Aotion  for  con-  ,  r  '  >  o 

nnioD  or  detan-     ral  or  special  property  m  the  goods;  or,  aa 

against  a  wrongdoer,  a  possesaion  of  them; 
(S),  an  aotnal  or  constrnctive  poasesBion  or  right  of  poseea- 
aion ;  and,  (3),  a  wrongful  conversion  or  detention  by  the 
defendant;  beaidea  farther  the  value  or  damage. 

244.  Where  there  is  both  a  general  and  a  special  owner, 
G«n«nl    pro-    '"''  *^®  general  owner  has  not  transferred 

P>^-  his  right   to  the   posaession,  he  may  still 

maintain  an  action  for  a  oooveraion  by  a  stranger;  thos,  iC 
he  delivers  goods  to  a  carrier  or  bailee,  he  still  has  posses- 
sion  io  law,  as  against  a  wrongdoer,  and  the  bailee  is  only 
his  servant.^  Property  in  the  possession  of  very  yonng 
children  is  in  the  ooustmctive  possession  of  the  father,  but 
not  a  watch,  &c.,  given  to  a  lad  of  sixteen.*  If  a  bailee  for 
a  special  purpose  transfers  the  goods  to  another,  in  oonfcra- 
vention  of  that  purpose,  the  general  owner  may  sue  the 
transferee,  though  a  bond  fida  vendee;  unless  in  England 
the  goods  hare  been  sold  in  market  overt,  or  in  India  the 
case  falls  within  Ezoep.  1,  s.  108  of  the  Indian  Contract 
Act.* 
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245.     It  is  Btiffioient  for  the  plaintiff  to  prove  that  he  has 

a  special  property  ia  the  eooda  converted, 
Bpeoial  property.  ,■,■,,      i      ,         1,1        .1.  ■ 

as  Against  the  defenaant;  whether  this  con- 
sists of  some  qualified  or  limited  interest  in  the  subject 
itself,  or  is  a  mere  lawfal  right  of  possession  thereof  as 
against  all  third  persons^*  thus  a  bailee,'  or  an  officer  who 
has  taken  goods  in  execution,'  may  maintain  this  action ; 
and,  in  some  oases,  tbongh  the  plaintiff  has  never  had  actual 
possession ;  thns,  a  factor  (0  whom  goods  have  been  oon- 
eigned,  but  by  whom  they  have  never  been  received,  may 
sne  for  a  conversion  of  them.*  Special  property  may  be 
sufficient  to  support  an  action  even  against  the  owner  of  the 
goods.^  Bo,  where  the  action  is  brought  against  a  mere 
wrongdoer,  it  will  be  sufficient  for  the  plaintiff  to  show 
that  be  was  in  possession  of  the  property  }*  thus,  the  finder 
of  property  is  entitled  to  keep  it  against  all  bat  the  rightful 
owner,  and  may  sne  for  a  conversioD  f  so  the  owner  of  a 
ship,  when  the  cargo  is  put  on  board,  is  prima  fade  owner  of 
the  cargo,  ao  as  to  sne  a  wrongdoer  for  trespass  or  conver- 
sion.^ There  may  be  a  right  to  possession  where  there  can 
be  no  right  of  property;  thus,  there  can  be  no  property  in 
a  dead  body,  and  so  a  man  cannot  by  will  dispose  of  his 
own  body,  but  the  ezecntors  have  a  right  to  the  possession 
of  it.^     In  order  to  recover  in  an  action  for  conversion,  the 

plaintiff  must  show  that  he  has  a  right  to 
li^'^^tu?"^    the  immediate  possession  of  the  goods,  the 

gist  of  the  action  being  the  deprivation  of 
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the  oae,  and  the  exercise  of  domiDion  over  the  property.^ 
Henoe  the  purchaser  oE  goods  io  the  poseeHHion  of  the 
vendor  subject  to  his  liea  for  the  price,  onuciot  maiutaia  this 
action  against  a  wi-ongdoer.^  Bat  where  there  hae  been  no 
defanlt  by  the  paichaser,  and  the  vendor  merely  retains 
possession,  as  agent  of  the  pnrchaser  or  for  his  benefit,  a 
sale  or  other  misuse  of  the  goods  by  the  vendor  will  be 


246.  The  right  of  action  may  depend  npon  whether 
a  sale,  or  other  transfer,  has  vested  the 
io/^I^r'**"  P'^pe'-ty  in  the  transferee.  Where  goods 
are  sold,  and  nothing  is  said  as  to  delivery 
or  payment,  and  everything  the  seller  has  to  do  with  them 
is  complete,  the  property  vests  in  the  buyer,  and  the  seller 
is  liable  to  deliver  them,  whenever  demanded,  npon  pay- 
ment of  the  price;  but  the  huyer  has  no  right  to  have 
posseasioa  till  he  pays  the  price;  and  this  ia  so  thoagh  the 
seller  holds  the  goods  as  warehouseman,  charging  rent  to 
the  buyer.*.  If  sold  npon  credit,  and  nothing  is  said  as  to 
delivery,  the  right  of  possession  and  also  of  property  vests 
st  once  in  the  buyer,  subject  to  the  right  of  posaeasion  being 
defeated  by  bis  becoming  insolvent  before  he  obtains  pos- 
session.' Bat  goods  may  be  so  shipped  as  to  show  an 
iDtention  of  the  consignor  that  the  property  should  not 
vest  in  the  consignee  antil  some  farther  act  is  done  by  him, 
as  the  acceptance  of  a  bill  for  their  valae.^  Where  goods 
nre  sold  in  bulk,  no  property  in  any  particular  goods  passes, 
till  they  have  been  separated,  weighed,  or  otherwise  ascer* 
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tainecl,  and  their  ftppropriation  thus  assented  to  by  both 
parties.^  Where  A  is  iudebted  to  C,  nnd  B  to  A,  and  it  is 
agreed  between  them  that  B  shall  deliver  goods  to  C  ia 
BntiafHctioQ  of  A'a  debt,  and  B  converta  tbeta  to  his  oiro 
use,  0  may  maiotHiD  au  action  for  the  oonrersion,  though 
he  never  had  posBession ;  for,  by  the  agreement,  the  right 
is  in  him.' 

247.  In  general,  where  goods  are  ordered  to  be  made,  so 
long  as  the  order  is  not  ezecnted,  bnt  only  in  course  of 
exeontioD,  no  property  passes  to  the  person  for  whom  they 
are  to  be  made.'  But  it  is  a  question  of  intention  to  bo 
inferred  from  the  circumstances,  thus,  if  advances  are  made 
from  time  to  time,  or  materiala  are  selected  or  famished  for 
the  work,  the  property  may  pass  to  the  bnyer,*  So  if  the 
goods  are  ascertained  and  pointed  out  though  not  finished,  it 
is  a  question  of  intention,  which  should  be  apparent  on  the 
contract,  whether  the  property  in  them  passes  at  the  time 
of  sale  or  not  till  Ibey  are  completed,*  By  a  gift  of  goods 
the  property  does  not  pass  wilhont  an  actual  delivery,  or 
nnlesH  (under  Englisb  law)  the  gift  be  by  a  deed.'  But  if 
A  in  L  gives  B  his  goods  at  Y,  and  another  takes  them 
away  before  B  obtains  actnal  possession,  B  may,  it  ia  asid^ 
Bue  for  the  converaion  of,  or  trespass  on  them.'  IE  liceoss 
ia  given  to  take  poBsession  of  after  acquired  property,  the 
property  passes  on  posseasion  being  taken.^ 

248.  By  English  law  whoever  bnya  goods  in  the  open, 
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e*liM  b  rmrkat    ptil>Ho,    and    lefifally    oonBtituted    market, 
o"'*-  ftcqairea   aa    indefeosibJe    title,   nnleBs  be 

baya  with  notice  of  a  defect  of  title.^  Otherwiee,  a  buyer 
acqairea  no  better  title  than  that  of  his  immediate  eeller; 
etolea  property  aold  oat  of  market  overt  may  be  recovered, 
though  the  buyer  bonght  in  good  faith  for  value  and  with- 
out notice,  and  withont  showing  a  oonvictioD  or  proseontion 
oE  the  thief;"  and  the  owner  may  retake  aaoh  property 
wherever  he  can  find  it,  if  be  can  do  so  without  a  breach  of 
the  peace.'  So,  if  a  servant  without  authority  eella  goods 
oat  of  market  overt,  the  bnyer  will  he  gailty  of  oonversion, 
if  he  refnses  to  deliver  them  np  od  the  demand  of  the 
master.*  The  tme  owner  may  hare  been  negligent  in  leav- 
ing indioia  of  ownership  in  poaseesion  of  another,  who  sella 
the  goods  to  a  third  party,  and  yet  he  may  recover  the 
goods  nnlesa  there  has  been  the  neglect  of  some  duty  cast 
by  the  law  npon  him.^  In  the  ordinary  case  of  a  sale  of 
goods  in  a  shop  there  ia  an  implied  warranty  by  the  seller 
that  he  has  a  good  title.'  By  ezpresa  statnte  in  England, 
the  property  in  stolen  goods  revests  in  the  original  owner, 
from  the  date  of  bis  having  proaecntad  the  offender  to 
conviction.'  An  order  of  restitution  is  not  necessary,  but  ha 
may  bring  an  action  for  conversion  against  a  purchaser  in 
market  overt  without  notice  j^  and  as  the  property  in  the 
atolen  goods  only  revests  on  the  conviction,  ontil  then 
the  property  is  in  the  bond  fide  purchaser  of  them  in  market 
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overt,  and  hence  he  cannot  recover  the  cost  of  keeping 
them  np  to  that  time ;'  but  inch  a  pnrchuer,  who  has  resold 
the  goods  before  the  conviotton,  ia  not  liable,  though  be 
had  notice  before  he  resold  them.^  If  the  offence  in  fact 
ioTolres  a  contract  voidable  in  deed,  as  in  a  sale  indnced  by 
false  pretences  or  cheating,  bnt  still  passing  the  property 
till  avoided,  a  prior  sale  to  a  bond  fiM  pnrohaser,  thongh 
not  ID  market  overt,  will  prevent  a  snbseqnent  conviotion 
from  revesting  the  property  in  the  proseontor.'  Market 
overt  is  not  known  to  Indian  or  American  law,  and  no 
property  passes  on  the  sale  of  stolen  goods.*  The  present 
Code  of  Criminal  Procedure  in  Section  517,  now  gives 
power  to  Gonrts  and  Magistrntea  to  dispose  of  property 
connected  with  crimes;  and  in  England  the  power  was 
created,  and  now  exists  by  express  atatnte.* 

249.  If  the  property  has  been  trsnsferred  by  deed  or 
actual  delivery,  thongh  it  was  done  for  the 
purpose  of  effecting  a  fraad  on  third  persons, 
the  act  is  valid  as  between  the  parties,  thongh  void  as  to 
others,  and  neither  of  the  parties  can  avoid  it  by  showing 
the  fraud.*  Bnt  if  there  was  no  actual  transfer  of  property, 
but  only  a  deposit,  thongh  collnaive  for  the  purpose  of 
protecting  the  property  against  creditors,  the  depositary  or 
third  party  holding  from  him  with  notice,  cannot  rely  apon 
the  fraud  to  deprive  the  plaintiff  of  goods  to  which  the 
depositary  or  sacb  third  party  has  no  semblance  of  titla'    A 
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469 1  Hon*  «.  KcwiiiBtoii,  4  Q.  B.  D. 
SI. 

8  HoTM  •■  II«wiiigtOD,  4  Q-  B.  D.  SS. 
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oontiact  of  sale  oE  goods,  obtained  by  fnad,  may  be  en- 
forced or  disaffinoed  by  tbe  party  oa  whom  the  fraad  was 
practised;  bat  he  cannot  disaffirm  the  contract  after  Uia 
goods  bare  been  reaoU  or  pledged  to,  and  pasBed  into 
the  hands  of,  a  third  peraoa  who  took  them  in  good 
faithj  for  valaa,  and  withont  notice.^  £nt  thia  ia  not  bo 
when  a  party  has  merely  obtained  the  goods  by  theft  or 
other  means  amoaating  to  an  offence,  withont  any  oontraat 
oE  sale  to  himself ;  as  when  he  falsely  and  fraadnlently 
represents  that  another  pwaon  has  aathorised  him  to  pnr- 
ohaae  the  goods  so  that  there  was  no  sale  at  all  to  tha 
offender  himself.'  Then  Ute  original  owner  may  reoorer  tha 
goods  from  a  third  person  to  whom  they  haye  been  sold  or 
pledged,  thongh  withont  notice  of  tha  frand  on  the  real 
owner.'  If  the  property  baa  passed  to  a  third  person,  and 
so  the  goods  cannot  be  recovered,  the  first  owner  may 
recover  his  loaa  from  the  party  who  origiaally  obtained  them 
from  him.  Bat  a  oarrier  who  conveyed  the  goods,  or  an 
agent  or  broker  through  whose  hands  they  passed,  would 
not  be  liable  to  the  first  owner,  unless  snch  agent  had  in  faot 
no  principal  at  the  time,  and  so  was  not  a  mwe  median 
between  bnyer  and  seller.* 

250.     Bank-notes  are  treated  as  money  or  cash,  and  in 

Bftak-Dotei,     ^^^  *^^^  °^  tbeloBS  of  a  bill  or  note  by  theft 

uu<,  la  or  accident,  if  the  bill  or  note  be  assignablo 


Jot.  N.  S.  677  i  1  Hilliard,  IS— 24  ;  1 
U.  146  i  ClDiiKh  V.  L.  *  N.  W.  Ky.  Oo., 
L.K.  7Xicli.SGi  excep.l,a.l06,  7  " 
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8  H-Tijm.n  f.  Booth,  9  Jar.  N.  8. 
81 ;  LindKv  v.  Cnndf ,  3  Q.  B,  D.  DS. 
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hj  men  delivery,  the  thief  or  finder  may  confer  a  title  bjr 
transferring  it  to  a  person  who  takes  it  bond  fide,  and  gives 
valne,  without  notice,  at  the  time,  of  any  infirmity  of  title.^ 
If  taken  honestly  gross  negligence  only  would  not  be  snffi- 
cient  to  invalidate  the  title,  where  valae  has  been  given. 
Bnt  gross  negligence  may  be  evidence  of  mala  fides  thoagh 
it  is  not  the  same  thing.^  The  giving  less  than  fnll  valaa 
ia  some  evidence  of  dishonesty.^  A  man  who  takes  only 
half  a  bank-note,  takes  it  necessarily  under  suspicions  cir- 
onmstanoes ;  and  the  real  owner  may  recover  the  half  from 
any  one  who  withholds  it  after  demaud.*  Dishonesty  may 
be  inferred  from  the  oiroamBtances,  as  the  amount  of  the 
note  and  the  occasioQ  on  which  it  was  taken  ^  or  from  pay- 
ing a  check  which  has  been  torn  to  pieces  and  pasted 
together  again.*  Bat  the  owner  ought  to  be  prepared  to 
ahow  that  he  has  done  all  that  could  be  required  on  hia  part 
to  make  known  hia  loss.'  If  the  bill,  &c.,  is  transferable  by 
indorsement,  a  forged  indorsement  confers  no  title,  and  he 
irho  takes  the  bill  will  be  guilty  of  a  conversion,  if  he  appro- 
priates the  bill,  or  refuses  to  deliver  it  upon  demand ;» 
unless  he  can  ehow  that  the  owner  is  estopped  by  reason  of 
eome  neglect  of  duty  in  the  transaction  itself  directly  ena- 
bling the  fraud  to  have  been  perpetrated  upon  the  holder.' 
If  a  bill,  &e.,  is  overdue,  the  party  taking  it  can  have  no 
better  title  than  the  party  from  whom  be  takes  it.^  A  check 
is  not  intended  for  circolation,  but  for  immediate  payment. 


1  HUlai «.  BMfl,  1  Sm.  L.  0.  61.        I     7  Ohittj  od  BiDi,  178. 

5  Qoodm>n<.HuTav^A,ftB.8ni.      8  BolMito  v.  Tnobar,  U  Q.  B.  EM ) 
8  Bftnhiel  *.  Bank  of  Bosluid,  17  0.   Johniou  t.  Windle,  S  Bias.  H.  0.  23S  ; 

B.  171.^  Ohitti  on  Bilk,  272. 

4Bj1m  oa  Bill*,  3S1;  Ohittj   an      8  Arnold*.  Cheque  Bank,  1  O.P.D. 
BQlf ,  17&.  ^  i  Bobbett  «.  Pinkett,  1  Bxoh.  D. 

6  Snow*.  FeMOok,  S  0.  A  P.  331.        366  {  Buwdals*.  Bennett,  S(1,B.  D. 
6  a«h<^  «.  BuDMrattom.  S  Ouip.  625. 
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and  it  taken  more  than  a  reasonable  time  alter  ita  date,  ia 
no  better  than  an  overdae  bitl.^ 

251.     Generally,  tbe  right  to  tlie  possession  of  title-deeds 
_  follows  the  right  to  tie  land ;  it  A  eelU  land 

to  B  and  gives  him  forged  title-deeds,  and 
then  deposits  the  real  deeds  with  G  as  eeonrity  for  a  loan,  B 
is  entitled  to  reoover  the  deeds  from  C  As  between  tenant 
for  life  and  vested  remunderman,  the  former,  as  a  general 
rnle,  is  entitled  to  the  custody  of  deeds,  bnt  the  latter,  for 
snffioient  caase,  may  ane  to  have  the  deeds  dnly  secured,  or 
for  the  purpose  of  inspecting  them  j^  bnt  a  contingent 
remainderman  is  not  entitled  to  inspect  the  deeds  ;*  and  a 
tenant  for  life  may  sne  a  contingent  remainderman  for  the 
detention  of  them.'  There  is  no  certain  rnle  as  to  the  cnstody 
of  deeds  among  joint-tenants  or  oo-parceners ;'  whoever 
obtaina  possession  of  them  may  retain  them ;  bat  still,  on 
proper  oooasions,  the  Goart  will  compel  their  prodnotion.' 
The  person  entitled  to  the  beneficial  interest  in  a  contract 
or  secarity,  as  a  policy  of  insnranoe,  is  entitled  to  its  cns- 
tody.^ A  lessee  is  entitled  to  poBSession  oE  the  leaas  both 
during  and  after  the  term.^  The  obligor  of  a  bond  is  en- 
titled  to  an  acqaittance  for  the  money  due  on  the  bond,  bnt 
not  to  the  possession  of  the  bond  itself  ;^  so  the  payee  of  a 
note  not  negotiable  is  not  bound  to  deliver  it  np  on  pay- 
ment by  the  maker." 


1  Down  V.  Haltiilg,  4  B.  AO.iSO; 
Bjlu  on  Bill*.  I4i.  Ai  to  tha  Eiisluh 
Uw  on  aroned  ahuasa,  *m  S9  A  40 
Tiot  c.  SI,  and  Smith  «.  Union  Bub, 
L.  K.  10  Q.  B.  9. 

3  Newton  *.  Buck,  8  H.  1  If.  230  : 
27  L.  J.  m  Sxeh. 

S  Lempator  «.  PcatJnt,  SO  Bnv. 
405  i  Bogden't  V-  &  P.  (IStl  ed.)  369. 
m  (a.)  ,  Tudor's  L.  O.  on  B.  Pro.  64 ; 

IiMthM  *.  L«athea,  E  Cb.  D.  231 ;  Aot 
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4  Noal  V.  Wnd,  1  Htd.  328. 
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6  Bltoa  *.  Blton,  e  Jar.  N.  S.  IM. 

7  I^mbeit  «.  BoMTi,  S  Mac.  489. 

8  Wumn  *.  HoLeLD,  B.  B.  k  S.  7S. 

9  HaU>.  Ball,  SM-JbQ.  342. 
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252.     The  remov&l  of  a  chattel,  independent  of  any  claim 
What  ii  »  eon-     ^^^^  ^^>  ™>^7  ^^  ^  treapasB,  bnt  is  not  a  oon- 
venioD.  Tflrfiion.     Bat  an;   aaportation  of  a  chattel 

for  the  nse  of  a  defendant  or  aome  third  persoo,  is  a  oonver- 
BioD  of  it,  though  the  act  was  done  with  a  good  intent,  and 
the  party  himself  does  sot  thereby  get  po&aeseion  of  the 
chattel,^  beosnee  it  ia  aa  act  inconsistent  with  the  general 
right  of  dominion  which  the  owner  of  the  chattel  has  in  it, 
who  ia  entitled  to  the  nee  of  it,  at  all  times,  and  in  all 
plaoea.^  Hence,  the  using  a  thing,  as  the  wearing  of  a 
pearl,  without  the  license  of  the  owner  is  a  conversion  ;^ 
and  where  a  person  finds  a  thing,  and  misases  it,  it  is  a 
conversion.^  Bat  the  mere  negligent  dealing  with  goods 
by  B  bailee  to  whom  they  have  been  delivered,  is  not  a  con- 
version of  them,  though  he  may  be  liable  to  an  action  for 
the  negligence.  It  ia  not  necessary  to  constitute  a  con- 
version  to  show  a  manaal  taking  of  the  thing  in  question ; 
nor  that  the  defendant  has  applied  it  to  his  own  or  another's 
use;  but  the  aesaming  the  exercise  of  dominion  over  it  to 
the  exclusion  or  in  defiance  of  the  plaintiff's  right  ia  a  con- 
version ;  SB  where  a  costom-hoDse  officer  illegally  stops  the 
trauB^rt  of  goods.''  Every  wilful  and  wrongful  destruction 
of,  or  damage  to,  a  chattel,  whereby  the  owner  is  deprived 
of  the  use  of  it  in  its  original  state,  if  done  with  intent  to 
take  the  property  therein,  or  derive  bene6t  therefrom,  or  to 
deprive  the  owner  of  the  possesaion  or  OBe  thereof,  is  a 
oonveraion;  othei-wise  it  will  be  a  trespass."  Thus,  the 
taking  of  wine  from  a  cask,  and  filling  the  cask  up  with 


1  HiOTt  «.  Bolt,  L.  K.  9  Emh.  69.     l  619. 

a  Fooldes  «.  WUloDghby,  S  M.  A  W.       4  Uulgrare  «.  Ogden,  Cro.  Elb.  219. 
610  I  HoUioi  «.  Fowlsr,  L,  E.  7  H.  L.        G  Brutol  *.  Bnrt,  Big.  L.  C.  tSB. 
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water,  is  a  oonranion  of  ihe  whole.^  Tha  priaeiple  mmobm 
to  be  that  where  the  act  of  miuppropriatioa  imj^iea  aa  act 
of  dominion  over  the  whole  chattel,  it  ia  a  convenion  of  the 
whole.'  The  merely  preventing  one  in  posMSBion  of  goods 
from  remoTiog  them  from  one  place  to  another  ia  not  a 
oonversioD.^ 

253.  A  person  in  lawfal  poBBeasion  of  goods  may  bo 
guilty  of  a  conversion  of  them,  by  dealing  with  them 
contrary  to  the  orders  of  the  owner,  so  as  to  deprive  him  of 
the  nse  or  control  of  them.*  It  is  not  necessary  that  tha 
party  shonld  deal  with  the  goods  as  his  own;  thus,  the 
misdelivery  of  goods  by  a  wharfinger  or  a  carrier,  thongh 
by  mistake,  is  a  conversion."  Bat  the  loss  of  goods  by 
a  carrier,  being  only  an  act  of  omission,  and  not  oE  com- 
mission,  is  not  a  conversion."  Where  bills  of  lading  are 
given  in  nnmbered  sets  one  who  takes  possession  of  goods 
nnder  an  endorsement  of  one  bill  without  enquiry  as  to  any 
prior  transfer  of  any  of  the  other  bills,  and  cannot  resist  tha 
legal  title  of  a  prior  holder  of  another  bill ;  bat  the  master 
of  the  ship  or  his  agent  acts  strictly  on  his  contract  if  he 
delivers  the  goods  to  the  holder  of  the  bill  of  lading  first 
prodooed  to  him  and  is  not  bonad  to  enquire  aa  to  the  other 
parts,  and  will  not  he  liable  fw  conversion  lE  he  is  wrong. 
But  if  he  has  notice  that  thn:e  has  been  an  aasignmeat  of 
another  part  of  the  bill  then  he  most  require  the  holders  to 
interplead,  or  d^ver  to  the  one  who  he  thinks  has  the 
better  title,  at  the  peril  of  being  liable  for  conversion  if  ha 
is  wrong.    As  to  all  other  persons  the  property  in  the  goods 

1  ^ahudwn«,AtkiuoB,18tr»nge,l 
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passes  ander  the  first  traoafer  oE  one  part,  &tiy  dealing  with 
the  goods  under  the  other  parts  would  then  be  a  convenion.  ^ 
Where  the  consignor  has  been  imposed  apon  by  a  fiotitions 
person,  there  is  no  misdelivery  by  the  carrier  if  following 
the  asnal  oonree  of  bnsineea,  he  deliveTs  the  goods  at  tha 
address  indicated.*  Taking  the  plaintiCs  property  by 
assignment  from  another  who  has  no  right  to  dispose  oE  it, 
ia  a  conTertdon.'  So,  a  wrongfnl  sale  of  goods  is  a  oonrer- 
flion.*  If  the  holder  of  a  bill  for  a  specifio  pnrpose  gets 
money  on  it  by  discount  without  authority,  this  is  a  oonrer- 
sion  of  the  whole,  though  be  may  hare  reoeired  only  part  of 
the  money  due  on  it;  and  the  whole  amount  may  be  given 
aa  damages.'  Bnt  if  A  is  entrusted  with  a  bill  to  get  it  dis- 
counted, and  afterwards  misapplies  the  proceeds,  an  action 
for  conversion  is  not  the  proper  remedy.'  So,  where  a  broker, 
who  is  authorised  to  sell  goods  at  a  certain  price,  sells  them 
at  an  inferior  price  it  is  no  conversion,  though  he  will  be 
liable  in  another  form,' 

254.  When  the  goods  of  the  plaintiff  have  not  been 
wrongfully  takea  possession  of  by  the  de- 
d«mkDd  ni  fendant,  but  have  lawfully  come  into  his 
hands,  there  must  be  a  demand  and  refnssJ, 
before  he  ia  liable  for  a  conversion.^  The  demand  and 
refusal  do  not,  in  themeelves,  constitute  the  conversion,  bnt 
are  only  presumptive  evidence  (which  may,  therefore,  be 
rebutted,)  of  a  prior  conversion.*  A  refnsal  most  be  proved, 


1  Gljn  •.  B.  Dock  Co.,  a  Q.  B,  D, 
476  :  7  App.  Ou.  B91,  61S ;  Sanden  «. 
IfMlau,  II  Q.  B.  D.  St7. 

S  UeKetn  v.  HoItst,  L.  B.  S  Bioh. 


5  AlMgw*.  CloH,  lOH.  i  W.  676. 
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tioDt,  bnt,  it  will  he  obtmredl,  tat 
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aad  men  exciuea  for  not  deltTsring  tlie  ^oda  will  not 
beenfficient.!  Still  the  retoBal  need  not  be  express.'  Its 
defendant  refcses  to  deliver  exoept  npon  conditions  nliicli 
lie  has  no  right  to  impose,  that  is  eqaivalent  to  an  absolnts 
refassl.^  If  the  holder  of  goods  improperly  refnees  to  de- 
liver them  np,  nntil  the  owner  pay  or  Becara  a  debt  which 
he  owes  him,  this  is  a  conversion.*  If  a  plaiatiff  demands 
more  than  he  has  a  right  to,  a  refasal  ia  not  evidence  of  a 
conversion  of  the  smaller  qaantiby  to  which  the  plaintiff  was 
entitled,  but  which  he  did  not  demand.^  So,  it  is  no  oon- 
version,  if  the  goods  are  not  in  the  possessioii,  and  ander 
the  control  of  the  defendant,  at  the  time  of  the  refasal.'  IE 
a  person  who  fiads  goods,  refnses  to  deliver  them  to  the 
owner  nntil  he  proves  his  right  to  them,  snoh  refusal  ie  no 
evidence  of  a  conveTBion.'  So,  a  refns&I  by  a  serrant  to  de- 
liver np  goods  he  has  received  from  his  master,  withont  an 
order  or  anthority  from  the  latter,  is  a  qualified,  reasonable, 
and  justifiable  refusal."  But  if  there  is  do  reasonable  ground 
for  doabt  to  whom  the  goods  should  be  delivered,  it  will  be 
a  conversion.'  And  a  refusal  on  the  ground  of  a  claim  of 
right  by  another,  is  evidence  of  a  oonvereion,i<>  A  bailee  can 
never  be  in  a  better  situation  than  the  bailor.  If  the  bailor 
has  no  title,  the  bailee  can  have  nonej  and  the  bailee  may 
be  liable  for  a  conversiou,  if  he  sets  up  the  title  of  his  bailor 
as  the  ground  for  refusing  the  demand  of  a  third  person, 
the  real  owner."  In  such  a  case  there  is  no  conversion  as 
agaiast  the  real  owner,  and  therefore  limitation  does  not 
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begin  to  ran  Afraimt  him,  until  there  has  been  k  demand 
«nd  refoBal.  Thns,  where  B  frandalently  got  poseessioa  oE 
A'a  title-deeds,  Id  1859,  and  deposited  them  as  ■  secnrity 
with  C  who  bad  no  notice,  and  A  did  not  discover  thia  till 
1882,  limitation  did  not  begin  to  ran  against  A  till  a 
demand  on  and  refaaal  by  C.  Till  then  C  held  tbem  not 
against  the  veal  owner  bnt  against  B,  and  till  then  there 
was  no  conversion  by  G  as  against  A.'  A  refusal  by  a 
general  agent  is  not  evidence  of  a  conversion  by  the  prin- 
cipal, without  proof  of  the  anthority  for  the  particnlar 
refusal." 

255.  The  action  may  be  bronght  against  any  person  who 
was  a  party  to  the  oODversion,  although  the 
^o  mv  b«  goods  were  actually  converted  by  another* 
A  corporation  is  liable  for  acts  done  by  its 
agent  id  the  course  of  bis  ordinary  duty ;  and  it  need  not 
be  shown  that  the  conversion  was  authorised  by  an  instra- 
mont  under  seal.'  A  servant  is  liable  in  an  action  for  a 
conversion  though  for  his  master's  benefit ;"  this  is  where, 
in  accordance  with  the  ordinary  rule  in  torts,  he  shares  in 
the  tort  and  is  not  a  mere  instmment  or  medium  iu  tbe 
hands  of  the  wrongdoer;  as  where  a  carrier  is  employed 
by  a  wrongdoer  to  convey  goods  stolen  or  converted  by  him 
from  one  place  to  another,  the  carrier  is  not  liable  for  a  con- 
version.' If  one  partner,  ten  ant- in- com  men,  or  joint-teDant, 
sells  a  chattel,  not  perhaps  privately,  for  that  only  transfers 
bis  own  interest,  but  in  market  overt,  so  aa  to  transfer  the 
entire  property  therein,  aod  so  destroy  the  interest  of  all, 

1  BpukmftQi'.FtMttT.nQ  B.D.eS.  |Ad.&E.S36i   Tw-bomogh  «.  Bank  of 
1  Pothomer  *.  D»inon,  Holt.  N.  P.   SDgtind,  16  Eart.  S. 
C.  363.  G8t«ptwu>.  Elwtll,  41C.  AS.  SBS. 

a  a  Wdu,  SiDnd.  tf ,  m.  6  Gljn  *.  B-  Doik  Co.,  6  Q.  B.  D. 
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or  doM  Aay  act  which  operates  as  »  total  destraotioD  of  tha 
thing  held  in  common,  this  will  be  a  oonTersios  for  which 
the  oo-tenantH  may  hare  an  action  against  hint.*    Bat  one 
joint-tenant  cannot  ane  bis  co-tenant  for  conversion  whilst 
the  goods  are  in  the  oo-teoant's  posBession.^ 
256.     A  frequent  defence  to  an  action  for  aonrersioi),  is 
the  claim  to  be  entitled  to  retain  possession 
of  the  goods  under  a  lien,  either  general  or 
particular.   But  this  defence  generally  arises 
where  there  is  a  privity  of  contract  between  the  parties,  and 
may  he  better  oonaidered  hereafter.     Another  defence,  also 
arising  ont  of  contract,  bnt  chiefly  of  importance  in  so  far  aa 
it  affects  third  persona,  may  here  be  noticed;  this  is  the 
Bight  to   .top    "gl'*  °^  stoppage  in  transit."    The  right  of 
iotriciit.  an  nnpaid   seller  to  stop   goods  whilst  in 

transit,  on  the  insolvency  of  the  bnyer,  was  first  introdnoed 
in  eqnity  to  prevent  the  injnBtice  of  one  man's  goods  being 
nsed  to  pay  another's  debts.  It  has  not  been  expressly 
decided,  bnt  it  wonid  seem  pretty  well  settled  now  that  the 
exercise  of  the  right  only  revests  the  possession,  bat  does 
not  rescind  the  contract,  or  revest  the  property.*  It  ia  like 
a  lien,  bat  is  not  a  mere  lien ;  it  arises  out  of  the  original 
ownership  of  the  seller,'  who  can,  thongh,  only  retain  the 
goods  for  the  price  agreed  npon;  so  that  the  goods  will 
remain  at  the  risk  of  the  bnyer,  and  the  seller  cannot  re-sell 
them  (except  under  necessity],  before  the  period  of  credit  or 
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otber  reasonable  time  baa  expired.^  The  conBignor,  and 
not  a  Buret;  for  the  price,  okd  aloue  atop  the  goode ;'  bat  an 
agent  abroad,  parchasicg  in  hia  own  iiame,  and  cbarging 
commission,  may  stop  tViera  ;^  and  bo  also,  where  one  haa 
COnBJgned  goods  to  be  sold  oa  the  joiiit  aoooant  of  faimselE 
and  the  coaaignee.*  Aa  between  the  conaigaor  and  the 
carrier  a  stoppage  in  transit  pnta  an  end  to  the  prior  oon- 
traot  of  carriage  between  them,  aud  a  dealing  with  the 
goods  by  the  carrier  contrary  to  the  order  is  a  tort.'  To 
make  a  notice  oE  stoppage  effective,  it  mast  be  given  to  the 
person  who  has  immediate  cuatody  oE  the  gooda,  or  to  the 
principal  in  time  to  order  bis  agent  or  aervant  noti  to  deliver.^ 
Notice  to  a  shipowner  in  England  imposes  a  duty  on  him  to 
send  on  with  reasonable  diligence  notice  to  the  maater  in 
India;  the  notice  is  not  efEectnal  till  the  master  gets  it,  bat 
if  it  arrirea  before  the  goode  are  delivered,  that  ia  a  good 
stoppage.'  An  nnanthoriaed  stopple  is  inoperative,  if  the 
ratification  by  the  seller  is  after  the  time  when  he  might 
bimselt  have  stopped  the  gooda.^ 

267.     Stoppage  can  only  take  place  whilst  the  goods  are 
Tr«sdt  TDTut  be    ^°  ^^^"  '^"■7  i  ''  they  once  arrive  at  the  end 
continuing.  ^t  their  journey,  and  come  into  the  actual  or 

constroctive  posaeBHion  of  the  consignee,  there  is  an  end  of 
the  seller's  right.  The  transit  continnes  as  long  as  the 
goods  are  in  the  handa  of  the  carrier  as  such  whether  be 
waa  appointed  by  the  bnyer  or  seller  f  bat  if  he  stores  or 

1  B.  107,  Indian  Contriot  Art.  Kemp  •-  IVlk,  7  App-  Oii»,  68B. 

9  Biffkan  *.  Wra;,  6  Eut.  871.  6  Bird  «.  Browii,  4  Eioli.  78S  ;  bnt 

8  Vote  *.  Wmy,  t  EatL  91 1  The  w«  Batotiiags  «.  Nndei,  10  Jnr.  N.  3. 
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BirangeB  himaelf  to  Lold  them  as  agent  of  the  consignee, 
thoQgh  snbject  to  his  own  lien  for  freight,  then  the  transit 
is  at  an  end.'  If  the  purchaser  refases  to  receive  the  goods, 
the  transit  is  not  ended.*  If  the  goods  actnally  Trere,  or 
must  be  regarded  as,  shipped  bj  the  buyer,  the  transit  ends 
u  soon  as  the  goods  are  put  on  boftrd.^  So,  generally, 
when  the  goods  re&oh  a  place  where  they  are  to  be  kept  at 
the  orders  of  the  bayer,  althongh  the  plaoe  be  not  that  of 
their  nltimate  destination.*  So  where  they  have  reached  the 
destiDatioQ  indicated  to  the  vendor,  though  that  is  not  their 
journey's  end  intended  by  the  vendee,  the  transit  is  at  an 
end  if  the  jonrney  thenoe  to  their  nltimate  destination  is  a 
Beparate  and  fresh  jonrney  for  which  the  vendee  givea 
separate  orders  to  his  agent^  It  seems  that  the  bnyer  may 
take  gooda  out  of  the  possession  of  the  carrier  before  their 
arrival,  and  so  end  the  transit;  but  a  mere  demand  is  not 
enough,  except  at  the  plane  oE  consignment.'  Though  the 
contract  with  the  consignor  was  to  deliver  at  A,  the  con- 
signee may  order  the  carrier  to  deliver  at  a  place  short  as  B, 
and  if  he  does  so  the  carrier  will  not  be  liable  to  the  consign- 
or.'  The  carrier  cannot  prolong  the  transit,  at  the  end  of 
the  journey,  by  refosing  to  deliver  on  demand  aud  tender  of 
charges;^  but  where  the  carrier,  apart  from  any  special 
arrangement,  rightly  ezercisea  his  ordinary  right  of  lien,  as 
for  freight,  the  transit  is  not  ended,  and  the  consignor's 
right  to  stop  being  the  elder  right  may  be  ezerciaed.*  Thus 
G  Kenddl  «.  UtTBholl,  11  Q.  B.  D. 
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gooda  landed  &t  a  anfferanoe  wharE  witti  &  atop  for  freight 
are  atill  in  traneib ;  and  ao,  geoeraUy,  if  tbe  warehoaaa  man 
ie  the  agent  of  the  carrier,  and  has  done  Dothing  by  notice 
or  otherwise,  to  oonatitnte  himself  the  agent  of  the  bayer.^ 
There  may  be  a  conatrnotiTe  or  symbolical  taking  of  poues- 
aion  at  the  end  of  the  jonrney,  though  there  ia  no  removai 
by  tbe  bnyer,  bb  by  some  act  of  ownership,  as  markiag 
the  goods.'  To  mark  the  gooda  daring  the  jonrney  doe* 
not  give  a  oonstractive  poBseasion  f  and  if  gooda  are  in  a 
warebonse  when  sold,  till  the  keeper  beoomes  the  agent  of 
tbe  bnyer,  the  goods  are  oonstrnotiTely  in  transit.*  fiat  if 
the  bnyer  or  consignee  does  not  take  possession  as  owner,  it 
is  no  delirery.'  If  the  goods  are  in  the  warebonse  of  the 
seller  who  obargea  the  bnyer  with  rent,  this  is  not  sncb  a 
deliTery  to  tbe  buyer  as  will  prevent  the  seller'a  lien 
reviving  on  the  insolvenoy  of  the  buyer."  But,  if  A  sells 
to  B,  and  takes  a  bill  from  B  which  is  never  paid,  aad  B 
re-eells  the  goods,  and  gives  a  delivery  order  on  A  who  does 
not  objeot  thereto,  then,  though  C  pays  B,  and  B  beoomea 
insolvent,  A  has  only  the  custody  of  tbe  gooda,  and  cannot 
retain  them  against  C  A  delivery  of  part  of  the  goods  may, 
bnt  does  not  neoeesarily,  import  an  inteutioa  to  deliver  tbe 
whole,  BO  aa  to  put  an  end  to  the  seller'a  right  to  atop  the 
reat.^  A  delivery  oE  part  of  the  goods  is  a  oonstmctire  de- 
livery of  the  whole  only  where  the  delivery  of  the  part  takes 
place  in  the  coarse  of  the  delivery  of  tbe  whole,  and  tbe 
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taking  posaetsioQ  of  a  part  is  a  constntotiTe  or  symbolioal 
•ooepbODoe  o£  the  wbole.^ 

258.    Generally,  a  eeoond  bnyer  can  be  in  no  better 
Bight  how  de-    poBition    tbao   bis    immediate  seller,    bat 
'**•'•  the  right  of  the  original  seller  to  Btop  in 

transit  may  be  defeated  by  an  assignmeDt  of  the  bill 
of  lading  to  a  bond  fide  parohaser  for  valne.'  Heaoe,  an 
aangnment  to  the  bnyer's  agent  vill  not  defeat  the  aeller'a 
right.'  So  the  forbearance  or  release  of  an  antecedent  daim 
ia  not  a  good  consideration  for  the  indorsement  of  a  bill  of 
lading  eo  as  to  defeat  the  unpaid  vendor's  right  to  stop  in 
tranaiO  Bo,  even  a  purchaser  mast  have  acted  &irly  and 
honestly,  and  nithoot  anch  notice  or  knowledge  that  the  sale 
ought  to  be  viewed  as  an  act  done  in  frand  of  the  right  to 
stop.*  If  the  buyer  pledges  the  bills,  the  seller's  right  is 
Bobject  to  such  bond  fide  pledge.*  But  sttbieot  to  sach 
intervening  rights,  so  long  as  the  original  journey  continues, 
a  mere  snb-sale  does  not  bar  the  right  to  stop  in  transit,  and 
the  first  seller  may  thns  intercept  the  pnrohase-money  due 
on  the  enb-sale,  and  so  pay  himself  out  of  it.'  For  this  pur- 
pose no  sale,  even  if  the  sals  had  actually  been  made  with 
paymeut,  would  pot  an  end  to  the  right  of  stoppage  in  tran- 
sit,  anlesn  there  was  an  indorsement  of  the  bill  of  lading. 
The  right  is  one  to  be  exercised  not  against  the  interest  of 
the  purchaser  of  the  goods,  but  against  the  goods  themselves 
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Apart  from  an  iodonement  of  the  bill  of  ladiog,  the  oHg- 
inal  pDrchaaer  oao  tmnsEer  no  greater  or  better  right  than 
be  baa ;  a&d  that  ia  a  right  eabjeot  to  a  stoppage  in  transit 
in  all  oases  in  which  the  right  of  stoppage  remaius  in  favoar 
of  the  original  seller  of  the  goods.  Hence  no  agreement  to 
sell,  unless  it  was  made  in  anch  a  way  as  to  pass  the  right 
of  property  in  the  goods  sold,  could  pnt  an  end  to  the  right 
to  atop  them  in  transit.'  An  actual  indorsement  and  de- 
liver; of  the  bill  of  lading  is  not  always  essential,  if  the  pro- 
perty is  transferred  in  an  equivalent  manner.'  So,  though 
goods  remain  in  the  possession  of  the  seller'a  ageut,  the 
right  to  stop  may  be  defeated  by  a  oonstrnotive  delivery  to 
the  buyer;  bnt  there  is  none  snob  where  aoy thing  remains 
to  be  done  by  the  seller,  as  if  the  goods  have  to  be  weigh- 
ed.B  Tbe  state  of  things  at  the  time  of  the  bill  of  lading 
being  endorsed  by  the  consignor  affects  the  right;  if  a 
balance  was  then  due  to  the  consignee,  goods  shipped  to 
meet  it,  are  not  sold  on  credit,  and  there  is  no  right  to  stop.* 

259.  Other  defences  may  be  pleas  denying  the  plaintiffs 
right  of  property  where  plaintiff  snes  rely- 
ing on  bis  right  only  -^  or  of  possession,  or 
showing  that  the  detainer  was  in  the  exercise  of  a  legal 
right  consistent  with  the  fact  of  a  right  of  property  being  in 
the  plaintiff,  sa  that  what  the  defendant  did  was  in  the  exer- 
cise of  his  legal  rights  as  joint-owner  with  the  plaintiff,^  or 
of  some  qualified  right  in  the  chattelsJ  So,  a  defendant 
may  justify  by  showing  that  he  took  and  detained  oatUe  or 

1  K«mp  *.  Folk,  7  App.  Ou-  577, 1  Abbot  on  Shipping,  40S  ;  Hu«od  f . 
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goods  whilst  on  his  land  doing  damage,  or  that  hia  itots  Wara 
otheririse  necesBary  at  the  time  to  protect  himself  Irom 
loH8.^  If  the  defendant,  after  oonveraion,  re-deliverB  tha 
goods,  an  action  will  atill  lie  for  the  original  oonrersion,  and 
the  re-delivery  wilt  only  go  in  mitigation  of  damages.'  A 
judgment  in  an  aetion  for  oonveraion  does  not  rest  the  pro- 
perty in  the  goods  in  the  deteudant,  unless  the  jadgment 
has  been  satisfied  and  their  presnmed  valae  thns  recovered 
as  damages.'  So  in  detinae  the  property  ia  not  changed  by 
execution  nntil  there  is  sBtisfaction,  though  this  may  bs 
prevented  by  the  bankruptcy  oE  the  defendant.* 

260.  The  tort  oE  trespass  or  couverBion  may  be  com- 
mitted under  cover  of  legal  process.  An 
cJJSS^  nn"!  office"  of  »  Ooart  soiBing  goods  under  a  writ 
eoTST  o(  legkl  of  execution,  is  responsible  io  damages  if  be 
takes  the  goods  of  a  wrong  party,  evea 
though  he  is  misled  by  the  [jaintiff,  or  acta  nnder  a  mistake.^ 
So,  he  has  no  right  to  seise  the  goods  of  a  stranger  in 
the  poeaeaaion  of  the  judgment-debtor  aa  the  ostensible 
owner;'  but  he  will  be  ezouaed  if  the  owner  baa  done  any- 
thing to  mislead  him.'  If  the  plaintiff,  or  his  agent  acting 
within  the  scope  of  hia  authority,  gives  directions  to  the 
officer  to  seiee  particalar  goods,  the  plaintiff  or  such  agent 
may  also  be  liable  for  the  trespass^  but  it  ia  not  generally 
within  the  authority  of  a  solicitor  to  indicate  what  goods 
are  to  be  seized,  so  aa  to  make  the  plaintiff  liable.^  An 
illegal  seizare  of  goods  under  void  process  does  not  pre- 
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vent  the  c^cer  from  afterwarda  executing  a  legal  wftmiit.i 
The  snbaeqnent  valid  seiznre  is  id  do  wise  vitiated  by  the 
previons  treepasa,  bnt  a  different  rnle  prevails  with  reepecsfe 
to  an  illegal  arrest.*  Bat  a  jadgment-creditor  may  claim 
proper^  which  a  jndgment-debtor  baa  disabled  himself 
from  olaiming,  for  an  estoppel,  which  wonld  be  binding 
againat  the  jndgraent-debtor,  in  a  olaim  pat  forward  by 
him,  will  nt^  be  binding  npon  the  judgment-creditor  or  the 
Conrt'a  officer,  who  are  strangers  to  the  acta  of  the  jadg- 
ment-debtor.'  A  sale  of  more  than  snfficient  goods  to  satisfy 
the  writ  will  make  the  ofScer  liable  ■□  damages  to  the 
execution-debtor;*  but  if  goods  are  let  to,  and  were  in  the 
possesaion  of,  the  debtor  when  sold,  the  ofScer  is  not  liable 
to  the  owner  nnleaa  aotnal  damage  is  shown,  for  all  that  is 
ever  sold  ia  the  right,  title,  and  iuterest  of  the  debtor.* 
Section  491  of  the  Code  of  Ciril  Frooedttre  may  be  oonanlt> 
ed  for  the  remedy  of  a  defendant,  where  a  plaintiff  haa 
improperly  procnred  the  attachment  of  his  property  befon 
jodgment :  bnt  the  defendant  may  eleot  to  bring  a  aepaiate 
suit  against  the  plaintiff  for  snch  injnry. 

260a.  In  many  States  of  America  attachment  before 
jadgment  has  been  expressly  enacted.  Some  of  the  points 
decided  ander  these  laws  are  aa  follows.  By  attaching  goods 
the  officer  aoqnires  a  speoial  property  in  them,  and  may  sne 
a  wrongdoer  for  an  injnry  to  them.'  IE  the  defendant  had 
enffioient  property  to  satisfy  the  plaintiff's  demand,,  the 
oSScer  is  liable  if  he  does  not  attach  aafficient  jnoperty.' 
He  must  provide  for  live  animals  attached,  and  the  fear  of 

1  PerdT*]  •.  Btamp,  t  Eieli.  167-       I     fi  TtMiti  t.  AUgaod,  S3  L.  J.  802 
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tha  expenae  will  not  ezonse  hia  not  retaining  them  nh«ii 
Rttaohed.'  IE  upon  the  tepreBeotation  of  (he  plaintiff  he 
Beise  goods  of  a  third  person  as  the  goods  of  (he  defendant, 
and  the  third  person  recovers  damages  from  the  officer,  the 
officer  may  recover  them  from  the  plaintiff,  though  there 
was  no  frand  in  the  representation  by  the  plaintiff,  or 
knowledge  of  its  falsehood.*  Bat  withoat  special  orders 
from  the  plaintiff  he  onght  not  to  attach  goods  not  in  the 
poaaeBsion  of  the  defendant:  and  he  is  not  liable  for  refitt- 
ing to  attach  disputed  property  nnless  he  ia  indemnified." 
It  he  is  in  donbt,  he  shonld  insist  on  the  i^ntiff  showing 
the  goods  to  him,  and  on  his  being  indemnified.'  To  render 
an  officer  liable  for  attaching  the  goods  of  a  third  party, 
there  should  be  notioe,  and  a  demand  and  refusal  to  re- 
deliver.^ An  attachment  does  not  change  the  ownership  of 
the  property.  The  officer  is  the  ^ent  of  both  parties,  and 
may  be  liable  to  either.  But  a  loss  without  the  neglect  of 
the  officer  or  plaintiff,  must  fall  on  the  defendant ;  but  a 
plaintiff  is  not  jointly  liable  with  the  officer  for  any  wrong 
by  the  offioer,  unless  be  participated  in  it,  or  ratified  it.* 
There  may  be  several  sncoessive  attachments  of  the  same 
property,  and  the  officer  may  be  liable  to  any  attaching 
creditor  suffering  loss  from  hia  default,'  If  the  officer  can 
show  that  the  plaintiff  would  have  derived  no  benefit  froraL 
an  attachment  if  he  had  made  it,  the  plaintiff  will  be 
entitled  to  nominal  damages  only.^ 

261.    A  tort  very  analogoiu  b>  conversion  ia  the  detea- 


12Hni»rd,  944.  I  S  3  Eilliftrd,  U9. 

B  Id.   nut    mi   bm  Hnmpbtei  «.  6  Id.  251. 

Fntt,  G  Bligh,  N.  a.  151  7  Id.  Sse  i  tad  MS  Bif-  L.  0.  Ml. 

a  a  HUluid,  248.  B  Id.  261. 
«Id.  S48.                                           I 


n,gn,-.rihyGOO^Ie 


268 


Toxmnnx-    ^on  or  adrerea  withholding  of  the  goodg  of 
*""■■  another.     The  remedy  in  EngliBh  law  is  an 

action  of  detinne.  It  lies  for  the  Bpeoifio  recovery  of  ohattela 
WTongfally  detained  from  the  pereon  eatitled  to  the  posaes- 
Bion  of  them,  and  also  for  the  damages  occasioned  by  the 
wrongful  detainer.  The  defendant  had,  or  was  asaamed  to 
hare,  come  lawfully  into  posseeBion,  aa  hy  delivery  or  find- 
ing i^  bnt  aa  the  giat  of  the  action  is  the  wrongful  detentimt 
of  goods,  it  is,  in  enbstance,  and  is  now  in  form,  an  aotioa 
for  a  wrong  independent  of  contract;^  and  the  tme  oanas 
of  action  being  the  wrongful  detention,  it  ia  immaterial 
whether  the  goods  were  obtained  by  defendant,  by  lawfnl 
means,  as  by  a  b^lmant  or  finding,  or  by  a  wrongful  act,  aa 
a  trespass  or  conversion.'  The  injury  complained  of  ia  not 
the  taking,  nor  the  misuse  and  appropriation  of  the  goods, 
bnt  only  the  detention.  The  plaintiff  mnet,  as  in  converaion, 
have  s  special  or  general  property,  and  a  right  to  the 
immediate  possession.*  As  the  object  ia  to  recover  the 
specific  goods,  they  must  be  ascertained  and  capable  <^ 
identification,  and  the  nature  of  the  things  must  oontinne 
without  alteration;  the  action  will  not  lie  for  a  sum  ot 
money  or  a  quantity  of  grain,  unless  they  be  specifically 
disttngnished  from  other  property  of  the  same  kind,  as  1^ 
being  placed  in  a  bag  or  sack." 
262.    The  usual  evidence  of  the  detention  is,  that  the 

WhenthauUoQ     defendant,  having  the  posseBBion  of,  or  oon> 
li**'  trol  over,  the  goods  does  not  d^ver  them  to 

t^e  plaintiff  when  demanded.*    Where  a  railway  company 
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detains  cattle  nnder  a  miataken  claim  for  carriage,  they  will 
bo  liable  for  such  detention  and  conaeqaent  harm  to  the 
cattle,  thongh  carried  nnder  a  condition  against  liability  for 
loas,  detention,  or  injury  in  the  carriage  of  them,  as  sQcfa 
refneal  waa  unconnected  -with  their  transport.^  Where  the 
property  has  passed  oa  a  sale  with  payment  or  on  credit,  and 
the  seller  keeps  the  goods  bonght,  detinne  will  lie.'  So,  it 
may  be  brought  for  the  title-deeds  of  a  real  estate ;  and  the 
proper  party  to  sne  in  SDcb  a  case,  is  the  person  entitled  to 
the  legal  interest  in  the  estate.^  The  receiver  of  letters  has 
■noh  a  property  in  the  paper  on  which  tbey  are  written,  as 
tbat  he  may  maiotsin  detinne  egainet  the  sender  if,  by  any 
means,  the  letters  get  back  into  the  poBsession  of  the  latter.* 
A  person  having  in  hia  possession  the  goods  of  another, 
whom  he  knows  to  be  the  owner,  baa  no  right  to  detail^ 
them  DBtil  he  has  a  written  receipt  for  them."  The  aclioa 
does  not  lie  against  one  who  never  bad  posseasion  of  the 
chattel,  bab  it  does  against  one  who  once  had,  but  baa 
improperly  parted  with  the  possessioD  of  it  ;^  it  is  no  defence 
that  the  defeodant  having  had  possession  of  the  plaintiff's 
goods,  has  wrongfully  sold  them,  or  carelessly  lost  them.', 
The  jadgment  should  be  tbat  the  plaintiff  recover  the  goods, 
or  their  value,  together  with  damages  and  costs;  this  may 
be  by  a  decree  framed  under  Section  208  of  the  Code  of  Civil 
Procedure.  The  damages  are  in  general  merely  nominal} 
but  the  valne  of  the  goods  detained  should  be  found,  and 
special  damages  for  the  detention  may  be  given  if  proved.^ 
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From  the  alternative  oharaoter  o£  the  jadgment,  the  pro- 
perty in  the  goods  detained  does  sot  veet  in  the  defenduit, 
till  the  plaintiff  has  signified  hie  election  to  abandon  it  by 
issning  ezeoation  for  the  value^  instead  of  resorting  to  tlks 
means  for  compelling  a  delivery  provided  by  SeotioD  259  of 
the  Code  of  Civil  Prooednre.^ 

263.     The  preceding  torts  to  personal  property  belong, 

in  regard  to  their  natnre,  to  the  first  class, 
-h  o'w    ioasmaeh  as  the  tort  consists  in  the  innsum 
•ijuwd      Mtunff    (jf  ft  general  right;  the  next  instaneos  of 

torts  to  be  considered  will  be  the  analogooe 
torts  of  wrongful  dietress,  either  of  cattle,  &o.,  taken  dam- 
age feasant,  or  of  the  chattels  of  the  tenant  by  the  landlord. 
Both  are  pecnliar,  in  that  the  wrong  consists  in  a  breseh  of 
dntf  by  the  excessive  or  wrongful  exercise  of  a  right;  and, 
tberefore,  both  may  be  said  to  belong  to  the  other  claasss 
of  torta  in  which  the  tort  is  oonstitoted  by  the  breach  of  a 
dnty ;  the  former,  as  it  consists  of  the  abnse  of  a  pablio 
right,  available  against  all,  and  existing  at  common  law  or 
by  express  enactment,  may  be  ranked  as  a  tort  of  the  aeoond 
class  by  the  breach  of  a  pnblio  dnty ;  the  latter  oonsists  of 
the  abase  of  a  private  right  existing  by  erpress  law,  but 
limited  as  to  those  who  are  affected  by  it,  as  it  is  oonseqoent 
upon  a  relation  by  contrast;  and  thns  it  falls  within  the 
third  class  of  torts  by  breach  of  a  private  dnty. 

261.     Act  1  of  1871  oontains  special  provisions  regarding 

„  ,    .     the  imponnding  of  cattle  taken  trespassing 

dirtien— dunage    and  doing  damt^.     Tbis  is  a  special  and 

summary  remedy,  and  when  taken  adrontage 
of,  the  provisions  of  the  law  mast  be  strictly  followed. 
The  ordinary  civil  remedy  for  the  trespass  is  not  hereby 
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tslcen  awAy,  and  on  the  other  hand,  thi  remedy  for  a 
wroQgEol  difltresB  need  not,  it  wonld  seem,  be  limited  to 
that  given  by  the  Act ;  the  terms  of  a.  20  are  permiseire 
only,  giving  a  ecmmary  remedy  before  a  Magistrate,  bot 
only  within  a  very  limited  time  and  to  a  very  limited 
amount;  and  there  are  no  irorda  to  take  away  the  ordinary 
civil  remedy  which  neeessarily  exieta  for  the  treepasa  involv. 
ed  in  every  wrongful  distress ;  and  the  injary  might  dearly 
be  often  aaoh  that  the  magisterial  remedy  would  be  either 
wholly  inadeqnate,  or  else  nnavailable  from  the  lapse  of  the 
ten  days  from  the  date  of  the  wrongfnl  seizare.'  By  the 
English  law  every  oocapier  of  land  has  a  right  to  seiee 
animals  and  chattels  trespassioff  upon  and  doing  damage  to 
bifl  land,  and  to  detain  them  till  he  is  tendered  or  paid  a 
fair  compensation  for  the  damage;'  bat  the  distress  mast 
be  taken  at  the  time  the  damage  is  done ;  if  the  cattle  have 
been  driven,  or  Have  escaped  of!  the  land  before  they  are 
eeised,  there  is  an  end  of  the  power  to  distrain  -^  and  it  iB 
the  same  by  the  Indian  Act,  except  only  irhen  a  person  has 
wilfally  cansed  the  cattle  to  trespass.'  It  seems  that  the 
Bomau  Uw  did  not  allow  of  this  detention  or  imponnding 
of  cattle,  bnt  merely  gave  an  action  for  the  damage."  It 
may  be  donbted  if  the  right  woald  be  held  to  exist  in  India 
except  nnder  express  law.  Its  exercise  mnst,  it  is  to  be 
presumed,  be  snbject  to  similar  rnlea  as  to  what  oonstitntes  a 
wrongfol  distress,  as  have  been  recognized  by  the  Gnglish 
law. 

265.     If  the  owner  of  lands   adjoining  a  highway,  is 

4  AatIoIie71,M.  10,  211;  FmalO. 
1.435. 
6  Donwt,  B.  3,  T.  8,  ■.  2,  preambl*. 


D,gn,-.rihyGOOglC 


262  WBOMOFDI  DIBTBKBS. 

boQad,  b;  express  law  or  preBoription,  to 
t-^»|j*°'  "^  ^     feioe   against  the   highway,  and  neglecta 

to  do  BO,  and  cattle,  whilst  passiog  along 
the  highway  under  the  oare  of  the  owner  or  his  eervauts, 
stray  therefrom  into  the  adjoiuiug  land,  and  do  dam^^ 
there,  the  owuer  of  each  adjoining  land,  who  has  broDgbt 
the  mischief  npun  himself  by  neglecting  to  fence,  baa 
no  right  to  distiain  the  cattle,  nnless  they  are  abandoned 
or  left  there  by  the  owner  or  his  servants  an  unreasonable 
time.*  So,  if  a  man  has  an  onter  and  an  inner  field, 
and  he  is  boand  to  fence  the  outer  field,  he  cannot  ^distrain 
cattle  which,  baring  come  npon  the  onter  field  throngh  a 
defect  iu  the  fence,  afterwards  break  throngh  the  snfficient 
fence  of  the  inner  field.'  If  a  man,  having  tempting  crops, 
will  not  take  the  ordinary  means  people  do  of  fenciug  their 
land  from  the  pnblio  highway,  and  cattle  stray  npon  the 
crops,  it  is  enongh  if  the  drovers  take  steps,  as  soon  as  they 
reasonably  can,  to  drive  off  the  cattle,  and  the  owner  of  the 
field  cannot  instantly  seize  the  cattle.'  Bat  if  the  owner  of 
the  cattle  has  entrusted  the  cattle  to  incompetent  boya,  or  an 
insofficient  nnmber  of  drovers,  he  is  himself  in  default,  and 
his  cattle  may  be  seized,  though  the  owner  of  the  land  was 
boand  to  fence  against  the  highway.  When  cattle  are 
being  driven  along  a  road,  they  are  lawfully  nsing  it;  and 
horBes  gracing  on  the  side  of  a  road,  but  under  the  charge 
and  efficient  control  of  a  man  are  not  to  be  deemed  as 
wandering  or  straying  on  the  road.*  But  if  cattle  haTe 
strayed  into  the  high  road,  and  have  passed  therefrom  into 
an  adjoining  field,  they  may  be  distruned,  though  the  owner 

1  Goodwim  *.  Cbenley,  28  L.  J.  2S8 
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of  tbe  field  waa  boaod  to  fence;  becanse  tlie  oattle  were 
vrODgfnlly  on  the  road,  and  the  owner  of  the  field  is  not 
bonod  to  fence  agaioat  ti-espaseera.^ 

266.  The  right  of  the  owner  or  ocoapier  of  land  to  seise 
dm*   &a.   in     *°^  detain  animata  and  chattels  trespassing 

Mtiul  nw  at  the  upon  and  doing  damage  to  his  land,  is 
restricted  to  each  animala  and  ohattels  asare 
nob  in  the  actnal  possession  and  nse,  and  ander  tlie  personal 
care,  of  some  bnman  being.'  If  a  man  rides  npon  mjr  crops, 
I  oanuot  take  his  hone  damage  feasant,  for  that  wonid  lead 
to  a  breacb  of  the  peace;'  neither  can  I  take  a  horee  and 
cart  away  from  a  man  who  is  actually  driring  it,  nor  a 
horse  or  a  dog  which  a  man  is  leadiug  by  a  rope,  nor  any 
animal  which  is  under  the  immediate  control  of  the  owner.* 

267.  By  the  English  law,  if  one  comes  to  distriun  beasts 
Tender  of  oom-    ^^niage  feasant,   and   before   tbe    distress 

peoMtioii.  the  owner  of  the  beasts  tenders  sufficient 

amends,  and  tbe  distrainor  refoaea  it,  tbe  latter  becomes  a 
wrongdoer  if  be  then  distrains.  Tender  before  the  distress 
makes  the  distress  tortions.  Tender  after  the  distress 
makes  the  detaiuer,  and  not  the  taking,  wrongful.  A 
tender  of  snfficient  amends  after  impounding  has  been  said 
to  be  too  late  f  but  if  all  expenses  are  also  tendered,  it  ought 
not  to  be  so,  but  should  make  any  subsequent  sale  illegal.' 
It  is  for  the  owner  of  the  cattle  to  take  care  that  he  tenders 
a  sufficient  amount;  otherwise  be  cannot  complain  oE  the 
refusal,   or  of  an  exorbitant   demand  for  compensation.'' 

1  DoTaatoD  v.  FarnSi  S  8m.  L.  0.  i      S  Six  Cupentan*  Cue,  1  Sm.  L.  C. 
148.  148  t  SiDsUMD  *.  WiUiuuoD,  8  Jdi. 

3  SimpaoD  «.  Hutopp,  1  Sm.  L.  0.    N.  S-  1G7. 
HO.  6  Jahnlon  v.  Upturn,  28  L.  J.  SGI 

8  Btorv  *.  BobineoD,  8  T.  B.  lia.         Q.  B. 

4neld«.AduiM,UA.ftB.e4»,    I     7  Onllim  *,  CoiNw,  1 0.  B.  788. 
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There  is  b  wide  distinction  betweoD  a  pnblto  wxtA  ft  private 
pound ;  the  c&ttle,  when  in  a  pablio  ponnd,  are  in  the  custody 
of  the  law,  and  a  tender  to  the  distrainor  ia  then  too  late  ; 
it  ia  for  the  owner  to  take  the  proper  steps  to  release  his 
cattle  from  legal  oostod;^,  and  the  dietrainor  is  not  bound  to 
act.  Bat  the  cattle,  when  in  a  private  poand,  are  in  tha 
custody  of  the  distrainor,  and  a  suffioient  tender  will  then 
make  the  detention  wrongful,  and  any  extortionate  demand 
paid  for  the  release  may  be  recovered  in  a  snit.^ 

268.  By  the  Boman  law,  and  it  should  be  ao  by  every 

law,  he  who  takes  or  drives  out  tbe  cattla 
wttU,   &a,  di*-    of  another  persoD  feeding  on  his  ground  or 

doing  any  other  damage,  is  responsible  for 
any  violence  doing  hurt  to  the  cattle,  or  for  driving  them  iu 
any  other  manner  than  he  would  his  owd  ;  and  if  be  oaasea 
any  damage  to  the  cattle,  he  is  bound  to  make  it  good.'  In 
England,  if  the  usual  pound  is  in  an  obviously  unfit  state, 
he  is  liable  for  any  damage  if  he  pounds  the  cattle  there; 
he  oi^ht  to  find  another  proper  pound.'  But  by  the  Indian 
Act,  the  cattle  must  be  taken  to  the  public  ponnd  within 
a  reasonable  time,  and  it  would  seem  that  tha  pound-keeper 
would  be  the  party  liable  for  damage  from  the  state  of  the 
pound. 

269.  A  public  pound-keeper  will  not  be  liable  tor  any 
UabUltj  of  A    precedent  tortious  act  ia  taking  the  cattle, 

poond-keepei.  ^f  which  he  could  know  nothing.     He   ia 

boand  to  take  and  keep  whatever  is  brought  to  him,  at  the 
peril  of  the  person  who  brings  it,  without  any  jadgment, 
direction,  examination,  or  warrant;  andiftfae  things  have 
been  wrongfolly  token,  the  person  bringing  them  to  Uw 

D.  on  Toriib  «a- 
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ponnd,  and  not  the  poand-keeper,  is  raBponsible  for  the 
wrong> 

270.  The  right  oE  a  landlord  to  dietraio  the  goods  of  his 
Wrongful    di*-    tenant  apon  the  demised  premises,  in  defanlb 

tnw  for  rent.  ^f  jjig  payment  of  rent,  is  a  right  existing 
by  the  common  or  nnwritten  law  of  England ;  bat  it  ie  not  a 
right  recognized  by  universal  law ;  and  in  England  its  origin 
is  clearly  traceable  to  special  feudal  rights  and  daties,  the 
power  baring  always  attended  the  fealty.'  The  exercise  of 
the  right  has  since  been  defined  and  controlled  by  express 
enactments  in  England  ;  and  in  India,  wherever  the  right 
exists  at  all,  it  is  similarly  regulated,  as,  tor  instance,  in  the 
Madras  Presidency  by  the  local  Act  8  of  1865.  The  proper 
enactment  mnst  be  specially  consulted  to  determine  whether 
a  particular  distress  is  wrongful  or  otherwise;  where  the 
right  is  created  by  express  law,  its  exercise  must  be  in  all 
respects  strictly  in  accordanoe  therewith;  otherwise  the 
distrainor  will  be  a  wrongdoer,  and  will  be  liable  as  an 
ordinary  trespasser. 

271.  The  next  class  of  torts  to  be  considered  is  where  the 

tort  consists  oE  a  breach   of  prirate  duttr 

Tom  laienift  ^  •' 

OCT   or   B 1 1 L-     arising  out  ot  the  relation  created  by  a  oon- 

traot  between  the  parties,  this  comprises  the 
namerouB  class  of  contracts  termed  bailments,  and  aa  the 
nature  and  extent  of  the  duties  of  the  parties  towards  each 
other  vary  considerably,  it  will  be  convenient  to  take  the 
different  kinds  of  bailments  separately.  Breaches  of  saoh 
duties  seem  to  be  at  least  qaasi-deliota,  if  not  perhaps  more 
accurately  delicts  or  torts.  In  quasi-contract  the  promi- : 
nent  idea  is  advantage  derived  by  the  obligor;  in  quasi- 
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deliota  ib  is  damage  enfferad  by  the  obtigae.  locidenta  in 
which,  ap&rt  from  ootoal  contract,  a  service  has  been 
rendared  by  tbe  obligee  are  qassi-ooiitraotB ;  all  other 
inoidentB,  qoasi-delictB.  Wherever  there  baa  been,  in  res- 
pect of  a  dnty  ariaiag  oat  of  a  juridical  relation,  neg- 
ligence or  intention,  immediate  or  remote,  on  the  part 
of  the  obligor,  there  is  a  genuine  delict)  or  as  we  call  it  & 
tort.'  Bat  as  to  bailments  in  general  it  may  be  premised, 
Bulmeoto  io-  ^^^^  ^  bailment  is  a  delivery  of  a  thing 
fined  ud  eUifad.  [q  t^gt  fop  aome  Special  object  or  parpose, 
and  apon  s  contract,  express  or  implied,  to  oooform  to 
the  object  or  pnrpose  of  the  trast.'  The  re-delivery  is  gene- 
rally, but  not  always,  part  of  the  contract;  thus,  the  con- 
signment of  goods  to  an  agent  or  factor  for  sale  is  a  bail- 
mept,  bat  no  re-delivery  is  contemplated.^  Bailments  are 
properly  divisible  into  three  kinds :  (1)  Those  in  which  the 
trast  is  ezclasiTely  for  the  benefit  of  the  bailor,  or  of  a  third 
person.  (2)  Those  in  which  the  trnst  is  ezclnsively  for  the 
benefit  of  the  bailee ;  and,  (3)  Those  in  which  the  trost  is  for 
tbe  benefit  of  both  parties,  or  of  both  or  one  of  them  aud  a 
third  party.  The  first  embraces  deposits  and  mandates ;  tbe 
second,  grataitoQs  loans  for  ase ;  and  tbe  third,  pledges  or 
pawns,  and  hiring,  or  letting  to  hire.* 

272.     The  liability  of  the  bailee  to  the  bailor  varies  with 

tbe  kind  of  bailment.  In  the  first  class  the 
.^""mu'Ii^  contract  being  gratoitoas  on  the  part  of  tbe 
in  ffntnUoiu  Uil-    bailee,  hia  promise  is  not  supported  by 

a  legal  consideration,  and  its  performance  is, 
therefore,  not  enforceable,  so  long  as   nothing  baa   been 

1  Sm  S  Aovtio'i  Jniii.  IM;  Fovto'i  I  Uodi  ;  i.  ]4S,  Indittn  Ooatnet  Act. 
Ouiu,  S08  i  knte  t  7b.  I     >  Ston  on  Bulmsnti,  2  (a.) 

.  2  atotj  OB  Bailumit*,  1 1  tk*  Mfsr.  |     i  U,  1. 
•MM  to  Stcrj'f  woiki  IT*  t«  Um  •••- 1 
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done ;  hiut  it  the  bailee  onoe  enters  upon  the  tnut,  and  taked 
the  gooda  into  hia  possession,  then  he  will  ba  liable  for  EDJ! 
damage  from  the  ill-pei-formonoe  oE  bis  contraet;  the  cop- 
fideuce  indaoing  Buother  to  trost  him  with  bis  goode,  is  a 
Bofficient  legal  conaideration  to  anpport  an  acdon  for  a 
breach  of  dnt;.^  In  other  words,  the  role  is,  that,  in 
grataitons  contracts,  on  action  will  He  for  misfeasaao?,  bnt 
tiot  for  mere  non-feasance.^  The  breach  of  duty  oonsiete  in 
negligeoce,  that  is,  the  absence  of  diligence.  What  19 
DiligeoM,  what  diligence  is  more  a  matter  of  foot,  than  of 
**'  law }  and  in  different  oonntriea  the  standar4 

is  necessarily  variable  with  respect  to  the  facta,  altboagb  it 
may  be  uniform  with  respect  to  the  priuoiple.^  It  has  to  ba 
judged  of  by  the  actaal  state  of  eooietj,  the  habita  of 
bosiDeea,  the  general  nsagee  of  life,  and  the  dangers,  as  well 
as  the  institotions,  peonliar  to  the  age.  The  same  precau- 
tions may  not  be  needed  in  a  quiet  eountry-plaoe  as  in  a 
crowded  city,  or  daring  a  period  of  lawlessnesa.  Bo,  the 
usual  practice  of  the  place  or  business  may  indicate  the 
Oaqtion  asaiUly  found  to  be,  and  considered  necessary.  So, 
the  nature  and  valne  of  the  objects  of  the  bailment  affect 
the  liability ;  a  man  wonld  not  be  expected  to  take  the  same 
care  of  a  bale  of  cotton  as  of  a  box  of  diamonds,  or  other 
jewelry.* 

273,  The  Indian  Qootraot  Act  in  Section  151  provides 
that  in  all  cases  of  bailments,  tbe  bailee  is  bonnd  to  take  aa 
much  care  of  the  goods  bailed  to  him  aa  a  man  of  ordinary 
prudence  wonld,  under  similsr  oironmBtaiioes,  take  of  bia 
own  goods  of  the  same  ballc,  qoality  and  value  aa  the  gooda 
boiled.    By  English  law  the  negligence  indncing  liability 


iti,  11. 
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has  been  Uid  to  vary  with  the  kind  oE  bailment,  and  the 

attempt  to  define  the  sereral  degrees  of  diligenee  has  led  to 

„  ,  ,-.     mnoh  disouBsion,^    There  have  been  said  to 

D«peei  of  aSh-     .       ,  ,  .  ,.,. 

stuoB  ud  na^    be  three  degrees  of  diligence,  namely,  exact, 

""""*'  ordinary,  and  slight.     So  there  are  said  to  be 

three  degrees  of  negligence,  oamely,  gross,  ordinary,  and 
slight.  Ordinary  diligence  is  then  the  use  of  sach  precan- 
tions  only,  as  persons  of  average  prndence  wonld  employ, 
having  respect  to  the  time,  place,  and  object  of  the  cara. 
Bat  the  omission  of  sach  ordinary  precantions  would  not  be 
ordinary,  bat  gross,  negligence.  Tha  nse  of  erery  possible 
preoaation,  or  of  more  than  the  ordinary  precantions,  is 
exact  diligence,  and  the  omission  of  some  snch  diligence  is 
alight  negligence.  The  general  rnle  arrired  at  may  be  ^ns 
stated,  namely,  that  in  the  third  class  of  bailments,  which 
are  equally  for  the  benefit  of  both  parties,  ordinary  diligence 
is  exacted  of  the  bailee,  and  the  omission  of  any  of  the  ordi- 
nary precantions  iodnocs  liability;  bnt  there  are  some 
special  exceptions  in  this  class,  in  which  exact  diligence  is 
reqaired.  In  the  first  class  of  bailments,  which  are  for  the 
benefit  of  the  bailor  alone,  the  bnrden  on  the  bailee  is  leas; 
he  is  sud  to  be  bonnd  only  to  slight  diligence,  and  liable 
for  gross  negligence ;  the  mle  means,  that  he  is  not  expected 
to  be  so  sornpnlonsly  exact  as  to  ose  all  ordinary  precan- 
tions (for  this  wonid  be  requiring  of  him  ordinary  diligenoe), 
bob  still  he  is  not  excased  for  a  total  neglect  of  them. 
Id  the  seoond  class  of  bailments,  which  are  for  the  benefit  of 
the  bailee  alone,  he  is  bonnd  to  exact  diligence,  and  liable 
for  slight  negligence ;  as  he  alone  takes  the  benefit,  he  ought 
to  nse  more  than  ordinary  precantions,  and  be  liable  for  a 

1  On  tut  dboiurfoD,  IM  Stoii  on  I  Co.,  L.  B.  liO.  F.  611,  Autiii'*  JwIl 
Buliii«nU,lS— ILudGTOuidllieMM*  j  Lee-  XS,  mi  pMto'i  Oaioi,  SK. 
ia  (teBOtMi  iMalNQrUI*.  a.,&o.| 
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loae  which,  by  the  use  of  odj  procantioo,  might  hkve  been 
avoided.^  The  ladiaa  Contract  Act,  it  has  been  seen,  in 
terniB  eimply  requires  the  eame  degree  oE  diligeoce  in  all 
bailments,  and  defines  only  diligence.  Bot  this  attempt  to 
provide  a  meaanre  of  diligence  common  to  all  oases  praoti- 
oallf  leaTes  tbe  matter  where  it  was.  To  erect  as  the  test  of 
diligence  the  standard  of  a  man  oE  ordinary  prndeoce  under 
similar  circnmstancffl  is  really  to  leave  the  matter  wholly  at 
large;  for  an  injarionB  aot  cannot  of  itself  be  said  to  be 
negligent  or  not,  bat  only  with  reference  to  a  breech  of  daty, 
and  the  qnestioa  is  what  is  the  daty  f  and  what  kind  of  care 
was  in  fact  exercised  ?  We  thus  only  get  back  ia  each 
case  to  tbe  qnestion,  what  d^ree  of  prudence  was,  in  the 
oircamatances  given,  ordinary  prodence  T  This,  in  'other 
words,  is,  what  degree  of  diligenoe  does  the  law  exact  f* 
274.  As  a  general  rule,  bailees  are  not  responsible  £ot 
LoMbrMDidaii  lo"  ^"^  inevitable  aocident,  as  by  light- 
ot  force.  ning,  perils  of  the  seas,  sodden  death  or 

illness,  or  irresistible  force,  as  the  inroads  of  hostile  armies, 
Ac. ;  robbery,  as  distingnished  from  theft,  is  snob  irreusti- 
bla  force ;'  aa  to  loss  by  theft,  the  liability  depends  npon 
tbe  oircDmstances  of  each  case ;  it  may,  or  may  not,  be 
evidence  of  negligence  by  tbe  bailee ;  bnt  there  ia  no 
presumption  either  way  from  the  mere  fact  of  theft.*  So, 
Oontnob  u  to  generally,  the  ordinary  responsibility  of  the 
!'•'*•*'»■  bailee  may  be  diminished  or  enlarged  by  a 

special  contract ;  bat  it  is  never  allowed  for  a  bailee  to  con- 
tract not  to  be  liable  for  loss  from  his  own  fraud."  In  a 
BiglitB  Id  k  oiHif n-  oonf nsiott  of  property,  it  seems,  that  where 
non  of  property.      j^g  nuiture  of  the  goods  was  by  consent 
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Off  by  mere  uoiclent,  th«  hailor  ftod  bailee  will  have  ft 
oommon  property  in  the  miztare  prodnoed ;  where  it  waa 
wilfal  or  negligent,  if  the  goods  of  ewih  can  still  be  identi- 
fied, or  if,  though  not  Heparable,  they  remaia  of  the  aame 
natare  and  valne,  bo  that  a  diTisioD  can  be  mads,  the 
rights  of  each  rsmaiii  nnaltered,  the  bailee  being  liable 
for  any  incidental  Iobb  ;  otherwise,  the  bailee  who  earned 
the  oonfnnoD,  maat  bear  the  whole  loss.'  These  are  geoe.- 
ral  rales  to  which,  it  will  be  foand,  there  are  some  ezoep- 
tiona  as  to  partionlar  kinds  of  bailments. 

276.  A.  depout  is  a  naked  bailment  of  goods  to  be 
kept  without  reward,  and  retorned  when 
required,  either  to  the  bailor  or  another, 
BocordiDg  to  the  original  purpose.'  A.  deposit  may  be 
neeegfary,  as  in  the  case  of  fire  or  other  calamity ;  or  volun- 
tary, that  isj  oonseqnent  npon  the  contnuit  of  the  parties ; 
or  involuntary,  that  is,  without  the  act  or  assent  of  the 
bailor,  as  whera  timber  is  carried  by  a  flood  on  to  the  land 
of  another.^  The  Boman  law  also  distingaished  nmpU 
<lepoiits  from  aequntrationt,  where  one  or  more,  having 
■idrerse  interests,  make  a  deposit,  and  the  bailee  is  a  mere 
alake>holdar.  SeqaestratioDs  are  either  conrentionaJ,  that 
is,  by  agreement,  or  jadieial,  that  is,  by  the  order  of  a 
Oonrt;  in  the  former,  the  liability  of  the  depositary  ia  the 
same  as  ordinarily ;  in  the  latter,  if  compensation  is  paid 
to  bim,  he  is  in  the  position  of  one  who  has  the  custody  of 
goods  for  hire.*  A  deposit  proper  difiiers  from  a  mHtmum, 
where  not  the  identical  thing,  bat  aoother^  the  same  ia 
kind  and  falne,  is  to  be  retamed." 

1  BtoiT  on  Biaimenta, «,  E  Bl.  Com.  I  S  Starr  on  Bulmentt,  41. 

4061  Sopton  «.  WUte,  lE  Vtm.  489;  1 1  8  Id.  41,  41a. 
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276.  The  anbjflct-inatter  of  a  depoait  ia,  by  English  law, 

coufiDed  to  moreable  property ;   but  title' 
aubiBot.m.ttBr.     ^gg^g^   evidencM  of  debta,  and  chotea  in 
nUeoF  twloT.     Action  are  included.^    It  ia  sufficient  if  the 
bailor  baa  a  tpecial  property  id,  or  lawful 
poesesaion  of,  the  Bubject ;   and  be  Deed  not  bare  an  abao- 
lale  title;  he  may  evea  hold  by  wrong  aa  agftinat  the  real 
owner,  and  yet  make  a  deposit.'    The  right  owner  may,  oi 
oourse,  recover  the  depoait  from  the  bailee,  and  bo  if  the 
bailee  tarna  ont  to  be  the  owner,  he  may  retain  it.'   The 
EuantiiJi  of  a    ^saentiala  of  a  deposit  are,  (1)  a  delivery, 
dapoBt.  actnal  or  conBtmctive,  as  with  the  priviiy 

and  approbation  of  the  bailor  i*  (2)  a  proper  intent,  that  is, 
of  keeping  for  the  owner;  another  purpose  will  change  the 
natnre  of  the  oontraot ;'  (S)  tbe  oaatody  must  foe  gratni' 
toDB  f  (4)  the  bailee  most  ordinarily  be  some  other  than  the 
owner;  bnt  a  bailor  baring  a  apeoial  property  in  the  gooda, 
might  make  a  good  depoait  of  them  with  the  owner;'  (5) 
Tolnntaiy  conaeut  of  both  parties;  a  real  mistake  as  to  the 
contract,  bnt  not  a  mere  mistake  aa  to  qaantity  or  qnality, 
will  vitiate  tbe  tranaaotion ;'  (6)  a  voluntary  nndel'taktng  by 
tbe  bailee,  as  with  hia  knowledge  and  assent;  this  may 
sometimes  be  aasnmed.* 

277.  The  first  dnty  of  the  bailee  is  to  keep  the  depoait 
Dot;  of  btOM    ^i*)^  reaaonabla  oare ;  he  ia  bound  to  nse 

MtoouB.  ^i,g  degree  of  care  defined  in  Sectiob  151 

I.  C.  Act.  In  tbe  Soman  law  (where  gross  negligenoe  and 
fraud  were  deemed  equivalent),  if  the  bailee  kept  the  goods 
as  he  kept  his  own,  he  was  not  liable,  aa  the  idea  of  fraud 
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Tras  rebutted.  Bat  it  is  not  bo  by  the  Ea^liBh  law ;  jptMa 
negligence  may  be  presamptive  of  frftod,  bat  the  bailee  will 
be  liable  for  the  iormer,  thongb  there  is  no  room  to  presame 
the  latter.  Still  the  oharooter  of  the  bailee  oiay  be  im- 
portant, aa  where  the  bailor  kaew  he  w&a  an  habitnal 
drnnkard,  grossly  oarelesB,  of  weak  intellect,  &o.  Bnt  tbo 
effect  of  this  is  to  raise  a  special  contract,  not  to  Tsry  the 
above  rale;  so  that  if  there  was  no  snoh  knowledge,  the 
bailee  will  be  liable.^  Though  there  is  a  distinotion  between 
a  gratnitons  contract  to  keep  or  carry  goods,  and  one  to 
keep  or  carry  them  safely,  the  distinotion  is  as  to  a  contract 
of  aotaal  insurance  of  safety,  and  one  to  take  doe  care  for 
their  safety.  In  the  latter  sense,  an  obligation  to  keep 
or  carry  seems  to  inolnde  an  obligation  to  keep  or  carry 
aafely.'  It  ia  now  settled  that  loss  by  theft  is  not  conolu- 
sire  of  want  of  ordinary  diligence.'  An  assent  to  keep  in  a 
partionlar  place,  does  not  reliare  from  grosa  negligence  in 
so  keeping  there.* 

278.     Where  the  contents  of  a  box,  &c.,  are  nnknown  to 
.  the  bailee,  the  rule  has  settled  down  thne, 

ooDt«nu  are  not  (1)  if  there  was  a  general  knowledge  that 
the  contents  were  Tsluables,  care  dae  to 
snch  mnst  be  need ;  (2)  if  no  snch  knowledge,  then  the  care 
dna  to  articles  of  common  value ;  (3)  if  there  was  wilful 
concealment  of  valne  in  order  to  indace  the  bailee  to  accept 
the  deposit,  then,  on  loss  by  negligence,  he  ia  liable  only 
for  the  box,  and  not  for  the  contents.^  The  general  rnle  aa 
ti>  the  diligence  to  be  used  may  be  varied  by  a  special  con- 
tract;' where  the  bailee  made  the  offer  to  keep,  it  has  been 

I  BtOTj  on  Bailmmta,  (l&~6&.  I  8  Story  on  BaUmeotj,  73. 

S  Oollett*.LoadoDBT.Co.,lBQ.B.'  4  Id.  74 

9S4  i  Cwg*  «.   Bernud,  1  Sm.  L.  0.  I  6  Id.  76— 7S. 
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thon(;ht  that  ffrester  diligenoe  ia  reqoired ;  but  snoh  &  rale 
doea  not  appear  Batisfactory.^ 

279.     Id  DBcesBary  deposits  the  law   does  not  rarj  the 

responsibility  of  the  bailee.'  Id  inrolnntary 
Innt»i7  dipodt*^    depoHite    the  law   is    unsettled ;    probably 

the  owoar  of  the  land  will  have  the  same 
responsibility  as  the  finder  of  goods.  IE  the  deposit  was 
from  inevitable  oanses,  as  the  force  of  the  elements,  then 
the  owner  may  enter  aud  remove  his  goods,  doing  as  little 
damage  as  may  be ;  but  if  it  waa  from  his  own  negligence, 
then,  without  leave  asked  it  would  be  a  treepasa  for  him  to 
enter;  and  when  goods  so  come  upon  the  land  oE  another, 
the  owner  will  be  liable  for  the  trespass ;  and  even  in  the 
former  case,  if  after  due  notice  he  neglects  to  remove  his 
goods.  An  improper  refusal  by  the  owner  oE  the  land 
would  be  a  conversion  of  the  goods.^  With  regard  to  the 
finder  of  property,  the  better  opinion  now  is,  that  be  is 
not  bound  to  take  charge  of  the  goods,  but  if  he  does  so, 
be  has  the  same  responsibility  as  an  ordinary  depositary.* 
Money  deposited  in  a  bank  is  generally  a  mutuum  or 
irregalar  deposit,  as  the  identical  coin  is  not  to  be  return- 
ed;* .bat  thera  may  be  a  regnlar  deposit  of  ooin,  aud  where 
sach  a  deposit  had  been  kept  with  due  diligence,  but  bad 
been  embeszled  by  the  cashier,  the  bauk  was  held  not  liable, 
as  there  had  been  no  gross  negligence  in  the  keeping.' 
Bankers  who  are  gratuitous  bailees  for  safe  custody  of  the 
securities  deposited  by  their  customers,  are  only  liable  for 
the  want  of  that  ordinary  diligence  which  men  of  common 
prudence  generally  exercise  in  their  own  affairs.' 

1  story  OD  Bailment!,  81,  St.  <     G  Stoi*  on  Bulmanta,  M. 

S  Id  8S.  6  id.  BS ;    Porter  •.  EwK  Bsok,  17 
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280.  Crenerally,   b  bitilee   vtfij   not  nse  the  thinK  da- 

posited  ;  bat  if  it  is  necesBHry  for  its  prewr- 
pofirby  bailM.  ^    Tntion,  be  mnst  do  bo,  as  to  milk  a  oow,  ezar- 

cise  a  horse.  The  test  is,  onn  the  coDBent 
of  the  owoer  be  implied  7  if  it  is  for  the  benefit  oE  the  thing, 
theu  of  coarse ;  bnt  if  valuables  be  locked  up,  then  no,  for 
the  uae  may  subject  them  to  perils ;  bo  if  books  be  left  open, 
then  coBBent  to  nse  them  may  be  implied,  but  not  if  they  are 
very  valuable  ;  bo  paintings  may  be  used  for  ornament  in  a 
private  room,  but  not  for  general  parade.^  The  depositary 
oE  a  will  is  not  (as  nuder  the  Boman  Ian],  liable  for  i-eveal- 
iug  its  contents,  nnless  positive  damage  results.' 

281.  It  Beeme  more  correct  to  say  that  s  depositary  has  a 

possessory  interest,  rather  than  a  special  pro- 

a  mere  wrongdoer,  he  may  hare  an  action 
for  conversion  as  well  asfereBpassj  but  the  bailor,  as  well 
as  the  bailee,  may  sue  such  wrongdoer,  and  a  recovery  of 
dunsges  by  either  will  be  a  bar  to  a  suit  by  the  other.* 

282.  The  second  duty  of  the  depositary  is  to  retnrn  the 

deposit  without  demand  when  the  time  or 
to  itcani  Uie  dft.  the  purpose  of  the  bailment  is  at  m  end ; 
'*°*'  but  in  many  cases  it  is  the  request  of  the 

bailor  that  ends  the  bailment.  The  identical  thing  must  be 
returned,  and  any  incresBe  or  profits  along  with  it.**  Gene* 
rally,  the  return  must  be  made  to  the  bailor;  but  where  the 
bailor  had  no  title,  the  real  owner  may  recover,  for  the  bailee 
cannot  be  in  a  better  eituation  than  his  bailor.^    But  if  A 


1  Btoi?  on  BuilmeDti,  Sd~-9S.  I     i  Story  on  BulmeDt*,  H.  9G,  ■-  It 
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bails  gooda  to  B  to  be  delivered  to  G,  QnleBS  ibere  is  a  oleer 
nndertakiD^  of  B  witb  G,  and  not  a  mere  receipt  hy  B,  G 
oaD  have  do  ao^on  ^[ainst  B;  for  instaiice,  a  reniittftnoe  of 
money  to  a  banker  with  direotiooa  to  pay  a  third  person, 
there  miut  be  an  asient  to  do  bo,  and  a  receipt  is  not  enffi* 
dent.^  Where  the  first  bailee  has  bailed  to  a  second,  the 
bailor  may  demand  and  recover  from  either,  bnt  a  delivery 
by  the  second  bailee  will  bar  an  aotion  against  the  first.' 
On  a  bailment  by  a  servant,  withont  notice,  there  may 
generally  be  a  re-delivery  to  the  servant.^  Where  the 
bailment  was  in  a  special  charaoter,  and  the  trnst  has  ter- 
minated, the  delivery  sboald  be  to  the  real  onner;  for 
inataaoe,  deposit  by  a  goardian,  and  the  ward  has  sitioe  oome 
of  age,  the  delivery  should  be  to  him :  so,  where  a  third 
person  by  forfeiture,  &o,  has  succeeded  to  the  property.* 
Where  two  persons  claim  adversely  withont  any  privity 
between  them  (as  there  is  between  bailor  and  first  bailee), 
the  bailee  will  deliver  to  either  at  his  peril;  and,  nnless  be 
can  compel  them  to  interplead,  it  is  safer  to  deliver  to  one 
of  them  on  being  indemnified.'  Where  there  has  been  a 
joint  deposit  by  two  or  more  joint  owners,  (and  not  merely 
where  there  is  a  joint  interest  of  two  or  more  in  the  deposit), 
the  retnrn  may  be  made  to  any  one  without  the  consent  of 
all ;'  where  there  are  joint  depositaries,  each  is  liable  for 
the  restitution  of  the  whole  deposit.'  The  limitation  oE  the 
right  of  action  against  the  bailee  rnns  from  the  termination 
of  the  bailment,  and  not  from  the  date  of  any  prior  conver- 
sioo  of  the  thing  bailed.' 


4  B.  A  Ad.  012. 

3  Id.  100. 
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283.  Ordinarily  the  place  for  reetitutioil  is  tbe  place  of 
FUm  and  tims     deposit,   noIeBS   otherwiae   agreed;    iE    the 

of  wititntion.  goods  are  kept  at  the  depositary's  residence, 

then  (here,  or  if  there  is  a  oboioe  of  places,  the  choice  will 
rest  iritb  the  depositary.'  The  time  for  restitntioD  ia  im- 
mediately on  the  expiration  of  the  time  or  the  accomplish' 
ment  of  the  parpoae  of  the  bailment,  or  on  demand;  but 
tbie  assnmes  that  the  demand  is  made  at  a  reasonable  time, 
and  also  that  a  reasonable  period  is  allowed  for  delivery.' 
Generally,  the  bailee  is  entitled  to  recover  all  necessary 
expenses  ioonrred  by  him,  and  by  the  Soman 
and  French  laws  be  has  a  partionlar  lien 
therefor.'  In  inrolnntary  deposits,  and  by  finding,  the  bailee 
has  not,  by  the  English  common  law,  any  lien  for  expenses 
iacnrred,  but  be  may  sne  to  recover  them ;  by  the  Indian 
law  he  has  a  lien  bat  may  not  sae  to  recover  them,  tboagh 
ha  may  after  a  time  sell  vendible  things  when  perishable,  or 
when  the  expenses  amount  to  two-thirds  of  their  valne.*  If 
a  specific  reward  is  offered  to  any  finder,  then  he  may  sue 
for  the  same,  and  he  has  a  particular  lien  therefor;  but 
not  if  it  is  a  mere  general  offer,  as  of  "a  liberal  reward."' 
^^  After  an  improper  refusal  to  deliver,  the 

property  is  at  the  absolute  risk  of  the  bailee, 
however  it  may  perish  or  be  damaged ;  and  he  is  also  liable 
to  pay  interest,  or  make  other  compensation  for  the  detention 
of  the  property.* 

284.  The  next  bailment  belongs  to  the  eame  dasa,  and 


1  Ston  on  B>ilmSDt(,  117, 118. 

3  Id.  107, 119,  120  i  a.  180, 1.  C.  Aot 
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is  oalled  a  mandate :  it  is  a  bailment  of  per- 
eonal  property,  as  to  whioh  tlia  bailee  en* 
dfages  to  do  some  act  withoat  reward,  as  to  oany  or  do  twy 
woric  apon  gooda.*  The  Roman  law  allowed  of  a  mandate 
of  an  act  to  be  done  npon  real  property;  and  some  lawa 
rank  aa  a  mandate  an  andertakiag  to  do  an  aot,  witbont 
any  delivery  of  property,  as  to  bay  stock,  &o, ;  bat  oar  law 
woold  olasB  the  former  as  a  special  undertaking,  and  tba 
latter  as  an  aot  of  agency.*  The  essentials  are,  (1)  a  propw 
act  as  the  snbjeot-matter  of  the  mandate;  it  mnst  have 
regard  to  something  that  ta  to  be  done,  and  not  that  is 
already  done;  the  thing  to  be  done  mast  be  certain,  and  of 
Bach  a  nature  that  it  will  be  the  act  of  the  mandator  through 
the  mandatary ;  and  it  mnet  not  be  vain  or  absurd,  or  one 
that  concerns  ouly  the  interest  of  the  mandatary  alone,  bnt 
it  shoold  be  for  the  interest  of  the  mandator  alone,  or  for 
the  joint  interest  of  both  parties,  or  for  the  interest  of  a 
third  person  (the  act  being  one  for  which  the  mandatw 
would  be  liable  if  not  done),  or  for  the  joint  interest  o£ 
Buofa  third  person,  and  of  either  the  mandator  or  the  man* 
datary.*  The  mandatary  has  the  same  possessory  interest 
as  a  depositary,  in  the  chattel  the  object  of  tbe  act ;  he  haa 
also  a  lien  upon  it  for  expenses  incurred  npon  it,*  (2)  The 
act  must  be  done  gratuitously ;  otherwise  it  may  be  a  con- 
tract of  hiring  ■fi  but  the  mandatary  may  recover,  by  action, 
the  actual  expenses  he  is  pnt  to.*  The  other  essentials  are 
those  common  to  all  contracts,  as  a  volnutiiry  consent  free 
from  error  and  fraud,  a  lawful  aot,  and  parties  competent 
to  bind  themselves. 


1  ShinonBu]inMta,lSri  rlGS,!.  [    t  Stori  o 
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285.  Tha  first  dnty  of  the  muidaUrf  is  to  do  the 
act,  but  tbis  is  only  where  there  has  been 
d&tuy  to  do  tba  Bome  performance  by  the  mandator,  as  by 
delivery  of  the  chattel,  &o. ;  then  the  con- 
fidenoe  indnced  by  ondertaking  any  serrioe  for  another,  is 
a  snffioient  legal  oonsideratioa  to  create  a  duty  in  the  per- 
formance oE  it ;  otherwiee,  the  coatract  being  gratnitons 
there  would  be  no  oonsideration,  and  no  liability  for  non- 
feasance; bat  performance  by  the  mandator  gives  agronnd 
for  an  action ;'  thns,  if  A  entrusts  a  letter,  containing 
money,  to  B  to  detirer  to  a  banker  in  order  to  meet  a  bill 
of  A's ;  and  B  neglects  to  do  so,  and  damage  ensues,  B  will 
be  liable  to  A,'  The  next  dttty  is  to  exercise  reasonable 
skill  and  oare.  The  contract  is  gratnitons,  and  for  the 
Skfll  Bod  cue  lio>i6fit  of  the  mandator,  bnt  the  mandatary 
nanind.  jg  g^[\i  bound  to   use  the   diligence   pre- 

scribed by  Section  151, 1.  C.  AcL^  Where  the  mandatary 
exercises  a  psrtionlar  profession  or  calling,  as  a  physician, 
pleader,  or  artisan,  then  the  neglect  to  exercise  the  ordinary 
skill  and  oare  of  a  professional  man,  will  he  the  same  as 
negligence,  though  it  might  not  be  so  in  a  non-professional 
man ;  but  this  ia  rather  on  the  ground  of  a  special  contract 
on  an  implied  warranty  of  skill.*  There  is  no  distinction 
as  to  the  diligence  required  where  the  mandate  ia  to 
carry  goods,  and  where  it  is  to  do  some  work  upon  them.^ 
The  unpaid  directors  or  managers  of  a  bank  or  company 
may,  it  seems,  be  liable  to  the  shareholders  for  losses 
ocourring  through  the  negligence  of  the  directors  in  the 
exercise  of  their  duties.^     Where  there  has  been  a  misoser 

1  Btoi7   on    BatlmenU,   ISt— 171 !  j     4  Ston  on  BaDmenti,  18S  t ;  SliieUi 
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of  the  property,  or  irtai,  the  mandatary  vill  ba  liable  for  all 

Dntr  to  Mndor    loBBeabowfiTer  occorriog.^  A  tbird  dnl^  is  to 

mwobU.  render  an  acooant  to  tbe  mandator.'    Tho 

mandatary  may  not  reoonp  bia  losaea  on  one  m&adate  from 

tbe  profits  to  tbe  mandator  on  anotber  mandate ;  bat  be  may 

deduct  all  necessary  obargeg ;  and  on  reatitntion  of  tbe  pn>« 

perty,  is  boand  to  give  np  all  inorements  and  profits.' 

286.     Tbe  dotiea  of  the  mandator  are  to  reimbarae  to  tbe 

DdtiM   of   the    niandatary  all  reasonable  expenses  incurred; 

nuDdatot.  to  indemnify  him  for  all  proper  incidental 

contracts  entered  into ;  to  oompensate  him  for  all  damages 

proximately  resnlliug  from  the  performance  of  the  mandate^ 

and  of  which  it  was  tbe  cause,  and  not  the  mere  ocoaeion.* 

Here,  once  for  all,  the  cause  of  a  lose  will  be 

CkUM  and  OMft- 

non  of  low  dii-  distiDgaisbed  trom  the  occasion.  If  A  gr»- 
toitonaly  carries  B's  money  from  C  to  D,  and 
undertakes  the  jonrney  solely  for  this  pnrpose,  and  is  rob- 
bed, and  loses  also  his  own  property,  then  B  ia  liable  to  A 
for  aaob  money  or  other  things  belonging  to  A,  as  it  waa 
indiapenaable  or  proper  for  A  to  carry  on  the  journey;  for 
the  journey  was  tbe  cause  of  A'a  loss.  Bat  if  A  went  upon 
the  journey  for  bis  own  bnainesa  also,  or  carried  money  or 
things  for  bis  own  pleasure  or  profit,  then  B  is  not  liable  for 
such  losses,  aa  tbe  performanoe  of  tbe  mandate  was,  in 
raspect  to  them,  tbe  occasion,  and  not  the  cause,  80,  if 
there  are  two  routes,  one  safe  and  tbe  other  dangerons,  and 
A,  without  being  required  or  necessitated,  chooses  the  latter, 
and  anffera  loaa,  the  mandate  ia  the  occasion  and  not  the 
oaaao  thereof." 

1  Btorron  BulDUitB,  168:  «.  151,  i     4  Story  oa BulmeaU, UT— 200,  SU ; 
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287.  Thongh  tbe  de&th  of  the  maiidatary  diesokes  tho 
DiMolation   ol    oontraot,  which  is  a  porely  pereonkl  one, 

nudate.  ygf,  jf  j^  }i^  {)een  {q  part  ezeoated  and  loss 

might  eBBae,  his  representatires  may  be  liable  to  oomplete 
it ;  generally,  the  death  of  one  of  joint  mandataries  diasolreB 
the  contract,  nnlesa  the  mandate  was  joint  and  aereral.* 
So,  thongh  the  death  of  the  mandator  diaaolvea  the  oontraot, 
the  mandatary  may  be  bonnd  to  complete  a  partly  executed 
mandate,  it  loea  wonld  otherwise  eoAne.'  The  rnle  is  rather 
loosely  laid  down  by  Section  162, 1.  G.  Act  that  a  gratnitona 
bailment  (whioh  will  inolnde  a  depoait  aa  well  as  a  mandate) 
ia  terminated  by  the  death  either  of  the  bailor  or  of  the  bailee, 
nothing  being  said  as  to  the  state  of  things  at  the  time  or 
(be  effect  of  a  performaQca  by  the  bailee  ^ter  the  fact,  bat 
withoot  the  knowledge  of  the  death  of  the  bailor.  The 
English  law  adopts  the  rigid  rnle,  that  the  death,  thongh 
noknown  to  the  mandatary,  dissolres  bis  anthority  to  per- 
form the  mandate ;  the  role  of  the  Roman  law  that  makes 
the  authority  to  cease  only  on  knowledge  of  the  death,  is 
more  equitable.'  A  change  in  the  state  of  the  parties,  as  the 
marriage  of  either  party  being  a  female,  the  insanity  of  either 
party,  &c.,  will  operate  as  a  dissolntion  of  the  contract  ;*  so 
there  may  be  a  revooation  of  the  anthority,  which  may  be 
either  express,  or  dearly  implied ;  so  if  the  anthority  of  the 
mandator  over  the  snbjeot-matter  has  oeased,  as  by  his  no 
]<mger  being  a  gnardian,  6x3."  la  an  action  for  loss  by 
negligence,  the  harden  of  proof  will  asaally  be  on  the 
mandator." 

288.  The  next  class  of  bailments  ia  where  the  bailment 
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is  enUrsl;  for  the  benefit  of  tba  bailse.    The 
lailm^ta.  ^li  iuBtanoe  is  a  commodate,  wbicli  ia   a 

OoiuoDui  ^^'^^  °^  '  chattat  to  be  ased  b;  tbe  borrower, 
vithout  paying  for  tbe  aie  of  it,  and  to  ba 
retnmfld  in  specie.^  The  easentiala  are,  that  tbera  most  be 
&  obattel,  or  otber  personftl  property  to  be  lent,  that  is,  nob 
merely  deposited  or  aold  j'  a  license  to  aae  real  property,  aa 
a  baitding,  ia  not  a  oommodate;^  next,  it  maat  be  lent 
grataitonaly,  aa  any  compeneatioa  tains  it  into  a  hiring;* 
thirdly,  it  tnaat  be  lent  for  use,  and-  the  oae  of  the  borrower ; 
iC  for  the  joint  nae  of  the  borrower  and  lender,  it  is  no  longer 
a  loan ;  and  the  nae  must  be  tbe  principal  object  of  the  con- 
tract, bat  the  nee  need  not  be  the  most  exactly  appropriate 
one ;  thna,  a  obattel  may  be  lent  to  be  used  as  a  pledge.'  The 
Dse  actnally  or  impliedly  agreed  to,  mast  not  be  ezoeedad. 
In  the  Roman  law  the  commodate  was  always  for  a  time 
certain,  and  where  there  was  no  time  limited,  tbe  loan  was 
eaid  to  be  preoarions,  and  the  liability  of  the  borrower  was 
different.  By  the  English  law  tbe  time  is  not  limited,^  The 
fourth  essential  ia  that  the  identical  chattel  is  to  be  retomed ; 
it  ia  a  loan  for  use,  and  differs  from  a  mutuum  or  loan  for 
oonaamptioD,  where  tbe  same  thing  in  kind  is  to  be  returned  J 

299.     Lawfnl  posaesBion  of,  or  a  special  property  in,  the 
DotiM  o(  bor.    chattel   ie  a  snflBoient  title  in  tbe  lender; 
'^*'-  and  he   who  baa  a  special  proper^,  may 

tbuB  lend  the  thing  to  the  genera!  owner.*  The  borrower 
has  tbe  right  to  nse  the  thing  as  agreed  npon,  for  any  time 
that  may  have   been   limited.^     Qecerally,   the   nse  is  a 

1  Ston  on  B^lmeata,  11»-111.  G  Btory  aa  BkibneuU,  2S5, 236, 

3  Id.  as.         .  6  Id.  ^. 
1  Woodnuui  «.  Joiaer,  ID  Jar.  If.  8.      7  Id.  338. 

BSi  ;  a.  0.  Dom.  Williuut  •.  Jodm,  11       8  Id.  290. 
J".N.fi.848  »  Id.  881-8. 
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Bbriotly  penonftl  favor,  and  lie  caonot  allow  another  to  osa 
the  chatbel.^  Bat  if  a  horee  is  lent  to  A  od  trial,  he  will  be 
justified  in  patting  a  competent  peraon  upon  it  to  try  it.' 
The  first  datf  of  the  borrower  is  to  take  doe  care  of  the 
obattel ;  he  is  botind  to  use  the  amoaat  of  care  preacribed 
by  Beotion  151, 1.  C  Aot.  liOBB  by  theft  ia  not  preaamptive 
evidence  of  negligence.^  Inevitable  accident,  or  force,  or 
robbery,  &o.,  excaaes  from  liability  for  lose;  bat  then  there 
muBt  have  been  no  impmdenoe  or  defaalt  of  the  borrower 
which  ezpoaed  him  to  the  calamity;  thia  ia  on  the  die- 
tinotion  between  the  conduct  of  the  borrower  being  the 
canse,  or  merely  the  ocoaaion  of  the  loaa.*  Fraad  oa  the 
part  of  the  borrower  iodDclDg  to  the  loan,  will  render  him 
liable  for  every  loae  that  may  oconr."  There  may  always 
be  a  apeoial  contract  to  become  liable  for  all  loBsea.'  Bat 
that  a  price  or  valne  has  been  fixed  upon  the  thing  when 
lent,  is  no  proof  of  Buch  a  contract,  nnleas  the  intention 
otherwiaa  clearly  appeara.'  By  the  Roman  law  when  a 
commodate  was  preoariona,  the  only  liability  was  for  gross 
negligence,  but  by  the  Eaglish  law  all  commodates  are 
preoariona.^  By  Section  169, 1.  0.  Act  all  commodates  are 
preoarioos  even  though  the  loan  was  for  a  specified  time  or 
purpose ;  but  subject  in  this  ease  to  the  bailor  oompeuaating 
the  bailee  for  loas  from  the  sadden  return.  The  borrower  is 
liable  for  erery  loss  daring  ao  improper  use  of  the  chattel 
beyond  that  agreed  upon ;  so  also  if  he  ia  in  default  in 
returning  it,  and  the  thing  be  lost  by  accident  or  soperior 
foroe.^    If  not  otherwise  defined,  the  natural  and  ordinary 
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lue  18  that  intended ;  Knd  bo  the  time,  if  not  fixed.  Trill  be 
Bocli  as  ia  reasonable  for  the  object  in  view.^  Ordinary 
expenaeB  in  nsinf^  the  thing  are  to  be  borne  by  the  borrower, 
extraordinary  ones  by  the  lender,' 
290.  The  second  dnty  is  as  to  the  resHtntion  oE  the 
thing;  with  any  acceasoriea  or  increments,' 
I  after  a  reasonable  time; 
bob  the  lender,  snbject  to  oompensating 
the  bailee  for  oonseqnent  loss,  may  demand  it  before,  or 
if  the  pnrpoae  of  the  commodate,' though  not  the  time 
has  been  accomplished.*  The  place  for  the  retnm  ehonld 
generally  be  the  reaidenoe  of  the  lender,  but  mnch  will 
depend  npon  the  nature  and  use  of  the  goods,  as  whether 
they  are  portable  or  not;  any  how  the  place  mnst  be  a 
reasonable  one."  A  delivery  to  a  proper  agent  of  the 
lender  will  be  sufficient."  Undne  risk  to  the  article  should 
not  be  ran  in  order  that  the  retnm  may  be  exactly  pnnc- 
tnal.'  The  borrower  cannot  retain  the  thing  borrowed 
for  any  antecedent  debt  dne  to  him.^  If  the  lender  ia 
dead,  or  his  state  changed,  as  by  insanity,  Sto.,  the  retnni 
should  be  to  his  representative.  Generally,  the  delivery 
should  be  to  the  lender  though  he  is  not  the  owner.  This 
arises  ont  of  the  general  rnle  applicable  to  bailees,  that  a 
bailee  cannot,  of  his  own  accord,  set  np  the  title  of  a  third 
person,  aniess  the  bailor  was  a  trespasser  or  thief  in  possess- 
ing himself  of  the  goods,  or  the  bailment  was  made  by  him 
with  intent  to  defraud.  Bnt  the  bailee  may  show  tlut  the 
baOor's  title  has  expired  since  the  bailment,  or  he  may 
justify  on  the  groand  that  the  goods  are  the  property  of 
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^notlier  who  baa  demanded  aod  raoeived  them,  or  forbidden 
their  re-delivery ;  but  this  is  at  the  risk  of  his  being  ia  the 
right.*  Ia  order  that  a  bailee  may  arail  himself  of  the 
defeoce  of  the  right  in  a  third  person,  he  must  himself  be  ia 
no  defanlt.  Bat  if  he  accepts  the  bailment  with  full  know- 
ledge of  the  adverse  claim,  he  cannot  afterwards  set  ap 
the  existence  of  snch  claim  as  ^^net  his  bailor;  for  ha 
is  estopped  by  his  own  oondnct  from  doing  so.'  So,  if  the 
bailor  has  snbseqneotly  mortgaged  the  goods,  be  has  changed 
the  Bituation  of  the  bailee,  sod  rendered  the  performance  of 
his  promise  to  re-deliver  impossible.'  In  all  bailments,  the 
bailee,  on  the  one  hand,  is  not  liable  bo  the  real  owner  if  in 
good  faith  be  retarns  the  goods  to  a  bailor  without  title ; 
and  the  bailor  without  title,  on  the  other  hand,  is  liable 
to  his  bailee  for  any  loss  the  bailee  iQcnra  from  his  bailor's 
want  of  title  in  dealing  with  the  goods.'  A  return  by 
one  of  several  joint  borrowers  is  a  discharge  of  all,  as  a 
misase  by  one  ia  a  misuse  by  all.^ 

291.  As  to  the  condition  of  the  thing  when  restored, 

the  borrower  is  not  respoosible  for  deterior- 
fttUmsofretiun.''     ^^ion  not  arising   from   his   own   fault  of 

negligence.  Where  the  injury  amounts  to 
a  misfeasitnce  or  conversion,  the  lender  may  refuse  to 
receive  the  thing  back,  and  recover  the  full  value  oE  it  in  a 
suitable  action ;  or  he  may  receive  it  back,  and  have  an 
action  for  the  damages.  So,  he  may  recover  any  profits 
made  by  the  improper  use  of  the  thing.^ 

292.  The  duties  of  the  lender  towards  the  borrower  are, 
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(1)  to  anffer  the  ase  aa  Agreed  npon,  and  oofc 
to  do  &Dytbing  that  may  render  the  chattel 
lesa  naefal ;'  (2]  to  repay  all  extraordinary  expenaea  daly 
incarred ;  and  a  subaeqaent  entire  Iobb  of  tha  thing  by  aooi- 
dent,  or  a  re&titution  o{  it  without  demand  of  repayment, 
does  not  avoid  this  obligation ;'  (3)  to  give  notice  of  sdoIi 
defects  in  the  chattel,  knoirn  to  him,  as  might  otherwtae 
render  the  intended  nse  of  it  periloas  or  naprofitable  to  the 
borrower  }3  and  (4)  where  the  thing  has  been  lost  and  paid 
for  by  the  borrower,  and  ia  then  recovered  by  the  lender,  to 
restore  either  it,  or  the  prios  paid  to  the  borrower/  The 
poBseasion  of  the  borrower  ia,  in  law,  the  possMaion  of  the 
lender,  who  may  soe  for  a  trespass  on,  or  conversion  of  hia 
property ;  bnt  the  borrower  has  a  possessory  ioterest  in  the 
chattel  Bofficient,  as  against  a  wrongdoer,  to  enable  him 
also  to  aoe  for  a  trespass  or  conversion.' 

293.  A  mufuum  differs  from  a  commodate,  as  it  is  a 
loan  of  things  that  are  fungible,  or  couBDmed 
iu  their  uBe,  where  the  borrower  is  bound  to 
restore,  not  the  aame  thing,  bnt  other  things  of  the  same 
kind.  Consequently  a  delivery  of  the  thing  passes  to  the 
borrower,  not  a  mere  iotereat,  but  the  absolute  property 
therein;  so  that  however  the  thing  may  sabseqnently  be 
lost,  the  loss  is  that  of  the  borrower,  whose  obligation  to 
return  the  equivalent  in  kind  remains  as  before.  The  lender 
may  probably  derive  no  profit,  and  ao  the  transaotion  may 
be  said  to  be  grataitone,  bnt  though  nsnally  classed  among 
bailmetita,  it  seems,  in  effect,  to  be  a  eaie,  tboagh  by  way  of 
barter  and  not  for  money."    It  seems  doubtful  if  it  falls 

1  StoTT  on  BulmeoU,  Kl-  J      fi  Stoi?    On    BulnKatl,    W9,    2S0 ! 
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within  the  definition  of  a  bailment  given  in  Section  148, 
Indian  Contract  Act, 

294.     The  third  and  most  uDmerons  class  of  bailments  is 
Third  oltu  ot     where  the  bailment  is  for  the   benefit  of 
iMlmenti.  both  partieB ;  the  first  instance  to  be  con- 

sidered is  that  of  a  pawn  or  pledge.  A  pawn  is  where 
goods  or  chattels  are  deliveied  to  one  M 
security  for  money  borrowed  of  him  by  the 
bailor:  it  is  completed  by  delivery,  and  withont  delivery  it 
wonld  be  an  hypothecation  only.'  A  pawn  is  defined  in 
Sec.  172, 1.  G.  Act  to  be  the  bailment  of  goods  as  eecarity 
for  the  payment  of  a  debt  or  performance  oC  a  promise.  It 
is  a  peculiarity  of  English  law  that  a  mortgage,  whether  of 
personal  or  real  property,  is,  in  form,  a  oouveyance  of  the 
right  of  property,  to  be  at  first  conditional  within  the  period 
fixed  for  repayment,  bat  after  that  to  be  absoiate  •?  but  in 
tmth,  by  the  doctrines  of  Equity,  the  transaction  is  never 
viewed  as  a  sale,  but  only  as  a  transfer  of  the  title  by  way 
of  security  for  the  loan ;  there  may  or  may  not  be  a  transfer 
of  the  posaession :  still  the  speciality  of  the  form  greatly 
affects  the  English  law  of  mortgagee,  and  must  always  he 
remembered  when  oting  the  term  mortgage  with  reference 
to  English  law. 

2d5.     Chattels,  money,  ohoses  in  action,  shares,  and  any 
What  msj  ba     Taluable  thing  of  a  personal  nature,  may  be 
pledged.  pawned.'    The  pledge  need  not  be  the  pro- 

perty  of  the  pledgor,  and  he  is  estopped  from  denying  thnt 
he  is  the  owner,  bo  as  to  reclaim  it  withont  discharging  the 
dsbt.^    The  pledgee  is  also  ordinarily  estopped  to  deny  tlie 
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pledgor's  title  to  redeem,  by  setting  np  a  right  ia  aDotber. 
AcoesBorieB  and  incrementa  are  pledged  along  with  the  pria- 
cipal  thing,  as  the  yonng  of  a  flock  of  aheep.^  Pablio  pen- 
BiODB  aud  salaries  are  sometimea  excepted  on  grounds  oE 
pablio  policy,  otherwise  any  property  may  be  pledged.'  But 
a  pawn  is  coufined  to  property  of  which  there  is  present 
possession  or  title,  or  present  vested  interest,  but  there  may 
be  ao  hypothecation  of  property  to  be  acquired,  or  to  come 
into  ezietence,  in  fatnre.^  One  having  a  limited  title  may 
pledge  property  to  the  extent,  and  for  the  period,  of  his 
interest.* 
396.  The  second  essential  ia  a  delivery  of  the  pledge, 
either  actn&l,  or  oonstractive,  as  by  transfer 
of  a  bill  of  lading,  the  key  of  a  narebonse, 
&o. ;  withont  delivery  it  ts  on]f  an  hypothecation,  which,  by 
English  law,  ia  void  as  against  creditors  except  id  one  of 
two  special  instances.'  Where  a  bill  of  lading  is  endorsed 
by  way  of  security  only,  it  is  a  mere  pledge  of  the  goods, 
and  it  does  not  pass  the  entire  property  in  the  goods  so  aa 
to  make  the  pledgee  liable  as  owner  for  the  freight  of  the 
goods."  Restitution  of  the  pledge  terminates  the  pledgee's 
title,  unless  the  return  was  for  a  special  purpose  only.  So 
also,  if  the  pledgee  voluntarily  by  his  own  acts  pkcea  it 
beyond  his  power  to  restore  the  pledge,  it  is  a  waiver  oE  his 
own  interest,  aa  where  he  agrees  to  let  it  be  attached  at  the 
Mnit  be  M  a  ""'*  o^  another.'  Thirdly,  the  pledge  mnst 
""■"•t-  be  by  way  of  security  for  some  debt  or  en- 
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gagement,  which  m&y  be  either  faton  of  past,  exptera  or 
implied,  and  of  any  natnre.  Generally,  the  aeoarit^  is  for 
the  whole  and  every  part  of  the  debt  or  engagement.^  Hence 
if  the  debt  or  engagement  as  seonrity  for  which  the  pledge 
is  made,  be  immoral  or  illegal,  the  oontraot  is  noioas  an4 
the  pledgor  cannot  recover.' 

297.     As   to   the  rights  of  the  pledgee;  (t)   he  hu  a 
lUghts  of   th«    posseasory    intereat,   and  a    right  to  the 
vMgae.  flzolnsive   poBsesaion,  as  well  against  the 

pledgor  KB  a  stranger;*  bat  the  pledge  is  confined  to  its 
proper  debt,  onless  there  is  some  jaet  ground  to  presume  an 
intention  to  extend  the  secnrity  to  other  engagemeute ;  it 
includes,  however,  secority  for  subsequent  advances  and  for 
tnterest,  and  for  snch  incidental  charges  and  expenses  in 
respect  of  the  posaession  or  for  the  preservation  of  the  goods 
pledged,  as  are  necessary  and  not  merely  nsefnl,  ioolading 
also  extraordinary  expenses  incurred  for  the  preservation  of 
the  goods.*  (2)  He  has  a  right,  on  default  in  the  pledgor,  to 
sell  the  pledge,  and  where  no  time  for  payment  of  the  debt 
has  been  fixed,  this  he  may  do  upon  due  demand  and  reason- 
able notice  to  the  pledgor.'  He  may  bring  a  suit  for  the  sale, 
or  he  nay  sell  npon  his  own  motion  after  notice  to  tbe 
pledgor,  and  if  the  sale  be  fair  and  reasonable,  it  will  be  s* 
obligatory  as  a  judicial  sale.  It  should  then  be  at  publio 
anction;  bnt  the  safer  course  is  to  have  a  jndioial  sale.* 
Herein  a  pawn  is  distingaished  from  a  lien,  as  a  pawn  implies 
that  the  sacority  shall  be  made  effeotnal  to  discharge  the 
debt,  bub  a  lien  is  a  mere  right  of  detention.'     But  a 

1  Stor;  on  Bulment*,  SOU,  301.  I  Indian  Oontoot  Aet. 

3  Tailoi  *.  Cheuer,  L.  B.  4  Q.  B.       6  Stoi?  od  Bdlmenla,  SOS  :  i.  I'S, 
809.  iDdi&n  Oootnct  Act. 

3  Storr  on  B«Ument(,  Wt.lttJ-  6  Id.  810. 

4  Id.  SM-SOe  a  {  M.  173,  174,  ITC,  I    7  Id.  SU. 
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pledgee  cannot  Bell  more  than  is  aoffioient  for  bia  debt, 
where  the  pledge  is  divisible.^  The  anrplas  proceeds  of 
a  Bale  go  to  the  pledgor,  and  any  defioienoy  remaiQB  as  a 
personat  charge  against  him.  A  pawn  being  only  a  colla- 
teral Becnrilyj  the  right  to  ene  personally  for  the  debt  is  not 
BDBpended.'  But  a  sale  is  the  only  way  of  enforcing  the 
security ;  the  pledgee  is  not  allowed  to  appropriate  the 
pledge ;  a  special  contract  to  pre?ent  the  pledgor  having 
a  right  to  redeem  woald  be  void  as  against  public  policy.^ 
At  the  sale,  the  pledgee  is  not  allowed  to  become  the 
parohaser.*  It  seems  that  the  pledgor  might  sue  to  compel 
a  sale  where  the  pledge  is  perishable,  or  the  refusal  to  Bell 
is  inequitable.* 

298.  A  pledgee  may  alienate  to  another  bis  own  interest 
in  the  pledge,  or  he  may  aesign  a  less  icter- 
est,  but  be  cannot  pass  a  greater,  though 
where  the  pledge  consists  of  bank  notes  or  negotiable 
secnrities  passing  as  money  by  delivery,  the  pledgor  would 
have  no  remedy  against  a  honi  fide  purohaser,  without 
notice,  from  the  pledgee.'  But  althongh  a  pledgee  cannot 
confer  npon  any  third  person  a  better  title  or  a  greater 
interest  than  he  poseesses,  yet  if,  neverthelesB,  he  does 
pledge  the  gooda  to  a  third  person  for  a  greater  interest 
than  he  poBsesaes,  snch  an  act  does  not  annihilate  the  con- 
tract oC  pledge  between  himself  and  the  pawnor,  but  the 
transaction  is  simply  inoperative  as  against  the  original 
pawnor,  who  npon  tender  of  the  sum  secured  immediately 
becomes  entitled  to  the  possession  of  the  goods,  and  can 
recover  in  an  action  for  any  special  damage  which  he  may 
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haveaaatainecl  b;  raason  of  the  act  of  the  pawnee  in  repledg- 
iDg  the  gooda.^  The  rnle  of  Eiiglid  law,  till  altered  by 
statnte,  was  that  a  factor,  imleaa  Buffered  to  appear  aa  real 
owner,  ooald  only  expressly  and  to  the  extent  of  hia  lien, 
pledge  goods  by  indorsing  a  bill  of  lading ;  otherwiae  the 
transfer  was  wholly  tortions,  and  the  owner  recovered  with- 
out allowing  for  what  he  owed  the  factor  for  adranoes.^ 
Bat  this  rale  waa  not  recognized  by  other  lawa  j  and  a  factor 
or  other  peraoa  having  a  limited  interest  ia  able  to  pledge 
goods  to  the  extent  of  his  lien  upon  them,  whether  he  doea 
BO  expressly  or  not.'  Now  in  India  by  Section  178, 1.  C. 
Act  any  person  entraated  with  the  poseeBBiOD  of  goods,  or 
the  dooamenta  oE  title  thereto,  may  make  a  valid  pledge  oE 
either  to  one  acting  in  good  faith,  if  the  oircnmBtanoea  do  not 
raise  a  presamption  that  the  pledgor  is  acting  improperly, 
or  if  the  poBsession  of  the  goods  or  docnmenta  haa  not  been 
obtained  by  an  offence  or  frand.  The  test  of  good  faith  iB, 
were  the  oircnmstancea  anoh  that  a  reasonable  man,  and  a 
man  of  bnaineas,  applying  his  nnderatanding  to  them,  would 
certainly  infer  that  the  agent  had  not  authority  to  make 
the  pledge,  or  that  he  was  acting  maid  fide,  in  respect 
thereof,  againat  bis  principal^  In  England  by  the  40  &  41 
Tict.,  c.  S9  the  law  ie  somewhat  similar.  By  it  a  paid 
vendor,  or  his  agent  being  a  factor,  or  a  vendee  who  has 
not  paid,  or  hia  agent  being  a  factor,  if  in  posaeaaion  of 
goods  or  the  docaments  of  title,  may  make  a  valid  sale, 
pledge  or  other  disposition  of  either  to  one  without  notice 
of  the  defeat  of  title,  or  of  a  prior  revocation  of  the  factor's 
anthority.    Ordinarily,  a  person  receiving  goods  from  an 

I  Dondd  V.  Snokluig,  L.  B.  1 Q.  B,  1     8  Stor;  oa  Bailmento,  tSS ;  ■■  ITS. 
186  i  Salliday  v.  Hol^ta,  L.  B.  S  Ez,  Indian  Contrut  Act. 
3SB  ;  Big.  L.  G.  on  Torti,  4S8,  4  Gobind  O.  S.  v.  Adrooate-Qwanl 

1  atoil  OB  BaUmeats,  335.  oi  Bensal.  8  Jar.  N.  S.  US  i  BIwpliHd 
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ft^nt  Oftn  ftoqnire  from  the  agent  (1)  all  sncli  title  ftB  the 
agent  had  in  the  goods  by  reason  of  lien  for  advaDces  or 
otherwise ;  (2)  all  snoh  title  as  the  agent  had  express  an* 
tbority  to  create;  and  (8)  all  snoh  title  as  the  agent  had 
authority  to  create  by  the  law  or  onstom  of  the  eonntry  where 
the  agency  is  to  be  exercised ;  but,  as  a  general  mle,  the 
person  taking  sach  goods  can  get  bo  better  title  than  one  or 
other  of  these,  and  will  he  liable  otherwise  to  the  real  owner 
for  a  conversion.  Hence  where  A  as  agent  of  B  had,  with- 
out any  of  such  titles,  pledged  goods  to  C,  C's  only  title  was 
nnder  the  Faotor'a  Acta,  Farther  although  an  agent  au- 
thorised to  receive  money  for  a  disclosed  prinoipal  can  only 
validly  receive  it  in  cash  and  dismgaged  from  any  other  re- 
lations between  payer  and  payee,  an  agent  for  sale  author- 
ized to  employ  in  his  own  name  a  broker  or  other  sab-f^eat 
in  effecting  the  sale  may  be  satisfied  by  set-otE  or  in  any  other 
manner  in  which  a  debt  may  be  discharged  as  between  the 
agent  and  sub-agent.  Henoe  where  A  had  so  employed 
C  as  broker,  C  was  entitled  to  satisfy  by  set-off  against 
A  the  snm  arising  from  the  sale  of  B'a  goods  during  A's 
lifetime.  But  on  A's  death  his  authority  to  employ  C  as 
broker  being  ended,  C  had  no  right  of  set-off  as  to  sums 
arising  from  sales  subsequent  thereto.^  But  if  the  agmt 
is  other  than  a  factor,  as  a  servant  without  authority  to 
pledge,  or  a  warehouaekeeper,  or  one  entrnsted  to  do  work 
npon  the  goods,  the  rule  remains  that  tlie  pledge  will  not  be 
protected,  whatever  the  bona  fides  of  the  pledgee.* 

299.     As  to  the  pledgee's  right  to  use  the  pawn,  if  the 

.  use  is  neceeaary,  or  beneficial,  or  a  matter  of 

indifference,  or  there  are  charges  in  keep- 

1  EaltoDlNuih  tr.  Lewit,  M  Ch.  O.  i  S.  S80  ;  Oola  *.  N.  W.  Buk,  L.  B.  B 
83  I  10  App.  Ou.  017-  0.  P.  470,  and  10  C.   P.  S54 1    Oili 

a  Ittab  «.  Ati(Mib«TOB|li,  8  Jdt.  N.  I  Bank  ■.  Buiqw,  6  App.  Ou.  674. 
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ing,  then  the  lue  is  indispenaftble,  or  allowable  &b  the  oase 
may  be.  If  the  pawn  woald  be  tbe  worse  for  nee,  it  is  not 
allowed;  bo  if  tbe  use  will  be  attended  with  tbe  risk  of  loss, 
then  it  will  be  at  tbe  peril  of  the  pledgee.^ 

300.  Next  aa  to  tbe  duties  of  the  pledgee ;  he  is  bound 
Daties  of  ''^  '^^^  ordinary  diligence,  as  defined  in  Sec- 
pledgee.  UoQ  151^  Indian  Contr^t  Act.  Tbe  rnle  as 
to  liability  on  loss  by  theft  baa  been  stated  before  j  proof  of 
Want  of  ordinary  diligence  indncing  snob  loss,  is  required.' 
Kezt  bis  doty  is  to  retnrn  the  pledge  with  its  increments 
and  profits ;  be  may  make  tbe  return  to  the  real  owner,  but 
at  bis  peril  that  bis  pledgor  had  no  special  property  in  the 
pledge.^  After  dae  tender  by  the  pledgor,  and  refusal,  tbe 
pawn  remains  at  tbe  absolute  risk  of  tbe  pledgee.^  The 
third  duty  is  to  account  for  the  income  and  profits,  bat  he 
may  set  off  all  necessary  costs  and  expenses ;  if  there  is  an 
implied  obligation  to  employ  tbe  pledge  at  a  profit,  as  for 
example  a  ferry>boat  at  a  ferry,  be  moBt  aoconut  for  the 
ncome  lost  by  his  negligence.'  There  may  be  a  pledge 
iu  which  the  debt  is  to  be  discharged  by  means  of  tbe 
ncome.^ 

301.  The  pledgor  has  always  the  right  of  redemption, 
Bight*  o!  tbe    *°^  *T  clauae  in   the  agreement  against 

pledgor.  redemption  is  void  as  against  public  policy, 

but  there  may  be  a  snbaequent  agreement  waiving  the  right 
to  redeem.'  The  law  of  limitations  would,  on  principle,  not 
run  against  tbe  right  to  redeem,  since  the  possession  of  the 
pledgee  is  not  adverse,  and  tbe  right  to  redeem  passes  to 
the  representatives  of  tbe  pledgor  ;<  but  by  tbe  Limitation 

1  Btory  on  Biilmenti,  329— SI.  I     G  Story  on  Bubneoti,  SU. 

2  Id-  382-8.  6  Id.  S44. 

3  14.  889,  S40  ;  a.  16J,  I.  0.  Aot  7  Id.  34G. 

4  Id.  811 1  1.  IG),  I.  C.  Act.  I     S  Id  g4&-S  j  1. 177, 1-  .0.  Aot. 


Kt.-.(H)i^lC 


BAIU[KNTS   fOB   EIBK,  293 

Act  of  1877  the  pawnor  maefc  saa  witbia  SO  years  fpom  the 
date  of  the  pawn,  sobjocfc  to  the  general  mle  as  to  aa 
interveniog  acknowledgment  in  writing.  So,  on  the  other 
hand,  though  the  pledgee's  right  to  ene  for  the  debt  ma; 
be  barred  hy  the  law  of  limitations,  his  right  to  retain  the 
pledge  is  not  extingnished  by  the  lapse  of  time,  and  the 
pledgor  cannot  recover  without  paying  the  debt.  The 
pledgor  has  a  right  to  sell  his  interest  in  the  property  enb- 
jeot  to  the  interest  of  the  pledgee.'  He  may  also  reoorer 
damages  for  any  loss  from  the  default  of  the  pledgee.'  He, 
as  well  aa  the  pledgee,  has  a  right  of  action  against  a 
stranger  for  trespass  or  conversion;  bat  a  recovery  by 
either  will  bar  a  suit  by  the  other ;  unless  the  pledgee  only 
reoovered  the  amonnt  of  his  debt,  and  then  the  pledgor  may 
sue  for  the  snrplns.'  The  pledge  is  not  liable  to  be  taken 
in  execution  in  an  action  against  the  pledgor,  unless  or 

Likbilitj   of     nntil  the  pledgee's  title  is  determined.*   The 
pledgor.  pledgor  impliedly  warrants  his  title  to  the 

pledge,  and  will  be  liable  to  the  pledgee  for  any  lose  by 
reasoD  of  his  interest  having  been  defective.''  He  is  also 
bound  to  reveal  any  latent  defect  diminishing  its  value, 
and  is  liable  for  any  fraadnleut  representation  of  the  nafcare 
or  quality  of  the  pawn."  He  is  also  bound  to  repay  the 
pledgee  all  necessary  expenses  incurred,  bat  not  those 
which  were  merely  nseful.' 

302.     The  next  instance  of  the  third  class  of  bailments 

Bailkbktb  fok    '^  ^^^  important  group  of  bailments  for  hire. 
•"■'■  A  location,  or  bailment  for  hire,  may  be 

defined  as  a  contract  by  which  the  temporary  nse  of  a  sub- 

1  Btor;  no  Biilmmt*,  160.  \     S  8toi7  ox  BulnMnti,  S54;  «.  IM^ 

S  Id.  asi  I  ■.  161, 1.  C.  Aot.  lodUn  CoDtnet  Aut. 
8Id.SS3;n.  ISO,  181, 1.0.  Aot.  6Id.  86G,SU. 
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jeot,  or  the  vork  or  servioe  of  a  penoo,  ia  giren  for  an  aaoer- 
tained  bire.'  The  subject  may  be  divided  into,  1,  the  biro 
of  tbiQg^,  in  which  it  is  the  thing  whioh  is  hired,  and  the 
bailor  who  is  paid ;  and  2,  the  hire  of  serrice,  in  which  it  is 
the  servioe  whioh  ia  hired,  and  the  bailee  who  is  paid :  this 
latter  bead  may  be  again  divided  into,  (I)  the  hire  of  sernce 
to  be  done  npon  a  thing;  (2)  the  hire  of  service  in  the 
onstody  of  a  thing ;  and  (3)  the  hire  of  service  in  the  oarrii^a 
of  a  thing.^  The  employer  is,  in  these  latter  cases,  the 
letter  of  the  work,  bnt  the  hirer  of  the  service  or  labonr; 
while  the  person  employed  is  the  letter  of  the  servioe,  but 
the  hirer  of  the  work  to  be  done.' 

303.     The  general  essentials  of  bailments  for  hire  are, 
Owwml    esHQ-     W  ^  thing  in  existence  to  which  the  con- 
*^^-  tract  can  attach;*  (2)  a  thing  capable  oE 

being  hired ;  it  should  be  some  moveable  property,  bnt  there 
may  be  a  bailment  for  hire  of  chosea-in-action  and  secnrities, 
at  least  as  to  the  carriage  of  them  -J^  (3)  a  right  in  the  bailee 
to  use  the  things  for  an  ascertained  pnrpose  and  time ;  a 
nse  at  the  mere  will  of  the  bailor  wonld  be  valueless;  bnt 
the  ase  and  time  may  be  implied  }^  (4)  a  price  or  compen- 
sation to  be  paid,  otherwise  it  will  be  a  gratuitous  loan ;  the 
price  should  be  certain  or  capable  of  certainty,  but  need  not 
be  express,  it  may  be  tacitly  implied,  as  the  usual  hire  of 
enob  labor,  or  a  reasonable  hire;  and  it  need  not  be  a 
pecuniary  compensation ;'  and  (6)  there  must  be  a  legal 
obligation  attaching,  that  is,  it  most  be  a  bailment  not 
opposed  to  sonnd  morals  or  pnbUo  polioy  f  tbe  parties  mast 
be  competent  to  contract;  thus,  a  minor,  though  clearly 

1  story  on  Bailment*,  388.  1     B  Storr  cm  BoOiiMnU,  S78. 
3  Id.  ^0.  6  Id.  ^B,  &. 

3  Id.  see.  7  Id.  87*-7. 
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liable  for  torts  not  connected  in  any  senBe  with  oontraote,  aa 
for  asaanlt,  libel,  frand,  cannot  be  made  liable  by  eoing  bim 
AS  for  B  tort  where  the  enbstantial  ground  of  action  is  hia 
pFomiaeB;  bat  bb  the  eabstance  and  not  the  form  ia  to  be 
regarded,  the  mere  existence  of  some  contract,  aa  a  bailment, 
will  not  prevent  his  being  made  liable  for  a  wrong  ontaids 
anch  contract,  of  which  the  contract  may  have  been  the 
occaaion  bnt  not  the  oanae,  and  which  may  be  proved  with- 
ont  ahowing  tbe  contract;  as  where  there  has  been  an  em- 
bezzlement or  conversion  of  goods,  thongh  posseaaion  was 
acquired  through  some  invalid  contract ;  end  hence  he  conld 
not  be  aned  in  tort  if  he  hired  a  horae  and  rode  it  immo- 
derately,  for  he  conld  not  be  aned  on  the  contract ;  but  if  he 
went  beyond  hia  contract,  doing  what  is  a  wrong  to  another's 
property  regardleaa  of  snch  contract,  bb  by  riding  the  horae 
elsewhere  than  agreed  on,  he  wonld  be  guilty  of  a  tort:' 
lastly,  there  mnat  be  a  consent  in  tbe  aame  matter,  that  is, 
no  frand  or  sabatantial  miatake.^ 

304.     In  the  hiring  of  thinga,   the  letter  ia  bonnd   to 
„  deliver  tbe  thing,  with  its  proper  and  cna- 

tomary  accompaniments,  at  his  own  ex- 
pense, at  the  place  where  the  thing  is,  at  the 
time  apeoified,  and  in  as  good  a  state  aa  when  the  ooa- 
troot  waa  made.'  Where  the  letting  ia  for  a  particnlar 
parpose,  tbe  nndertaking  is  to  anpply  a  thing  aa  fit  for  the 
purpose  for  which  it  ia  hired  aa  care  and  akiU  can  make  it; 
bat  where  a  apecifio  thing  ia  BO  hired,  tbe  right  rale  wonld 
Beem  to  be  that  the  thing  must  at  least  be  reasonably  fit  for 

I  Shny  on  BaUmenta,  8S0  t  Barnud  iTorto,  MO. 
«.  Hugi«,  14  C.  B.  N.  B.  4S  i  g  3dt.       3  8torr  on  Btilment*,  SSL 
N.   8.    1836;   ute  G   7A.  ,   HU1«  «.       S  Id.  iSi,  A. 
Ortbita,  1  S.  B.  145 1  Big.  L.  0.  on  I 


,,-r^hyGOO^IC 


296  HiBi  or  iHiNOS. 

(he  porpoae  for  whioh  it  is  hired  or  is  to  be  nsed.^  Ha  ia 
boand  not  to  obstroct  the  oee,  or  to  do  any  act,  as  selling 
it,  to  deprive  the  hirer  of  the  thing.'  He  impliedly  Trarrants 
that  he  was  entitled  to  let  the  thing,  and  to  transfer  a  right 
of  possession  to  the  hirer.^  He  is  also  bonnd  to  keep  the 
thing  in  order  and  repair  suitable  for  the  pnrpoBea  of  the 
bailmeot;  bat  this  will  be  affected  by  the  asages  of  trades, 
&o.  The  letter  is,  however,  never  liable  for  expeoees  iacor- 
red  which  were  not  necessary,  thongh  they  taight  be  asefal.* 
So,  he  warrants  against  defects  snch  as  woald  prevent  the 
dae  Dse,  and  substantial  enjoyment  of  the  thing.'  If  faults 
dangeroas  to  the  hirer  are  concealed,  the  letter  will  be  liable 
for  all  damages  resniting  therefrom,"  and  it  is  immaterial 
that  the  letter  was  in  fact  unaware  of  any  defects.  The 
relation  between  a  cab  owner  and  the  driver  is  that  of  bailor 
and  bailee,  and  the  former  is  liable  to  the  latter  for  damage 
from  a  horse  not  reasonably  fit  for  use ;  and  this  is  so,  though 
as  to  the  poblio  their  relation  is,  by  express  enactment,  that 
of  master  and  servant,  so  that  the  owner  is  liable  for  mischief 
done  by  the  driver  within  the  scope  of  the  bailment.'  The 
Koman  and  some  other  laws  treat  leases  of  real  estates  as 
bailments  on  hire,  and  the  lessor,  in  the  absence  of  con- 
tract, is  bound  to  repair ;  the  English  law  does  not  include 
leases  among  bailments,  and  the  general  rule  is  that  the 
tenant  is  bound  to  repair;^  the  as^e  in  India  is  generally 
that  the  lessor  repairs. 

305.     The  hirer  has  a  special  property  in  the  thing,  eo 

6  8toryoDBulmBDts,S81,a]  a.lGO, 
I.  0.  Aot. 

7  Fowlar  •.  Look,  L.  R.  7  0.  P.  878. 
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Aot  WM  limitsd  in  King*.  Sporr,  S 
Q.  B.  D.  104. 

8  Stor;  on  Bulmanta,  SM. 
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Bight!  and  da-    ^^'•^  ^^  ^^7  ""^  ^  wroDgdoer.i     A  creditor 
tin  of  hirer.  ^f  the  bailor  cannol  att&oh  the  property,  snd 

take  it  from  the  custody  of  the  bailee.'  If  the  hirer  bo 
miBiiBe  the  thing  that  the  bailor  ia  entitled  to  treat  the 
bailment  as  determiued,  yet  the  bailor  may  not  seize  the 
thiii|7  by  force,  though  he  may,  if  he  can,  re-posaese  him- 
self of  it  peaceably.'  The  hirer  is  boaad  to  nse  ordinary 
diligence  snch  as  all  prudent  men  nse.*  He  ie  also  liable 
for  the  defaults  of  his  childreo,  gnests,  servants,  and  sub- 
agents;  but  the  act  most  be  done  by  the  servant  in  the 
coarse  of  hia  employment,  althongh  it  may  be  that  the  aot 
was  in  diaobedienoe  to  the  master's  orders ;  but  he  is  not 
liable  where  the  servant  did  the  act  wantonly  and  mali- 
cionaly.'^  What  constitutes  the  relation  of  master  and  ser- 
vant has  been  before  conaidered."  By  the  English  law,  it 
seems  to  lie  npoQ  the  letter  to  prove  that  a  loss  was  due  to  ' 
the  negligence  of  the  hirer;  the  rale,  in  moat  other  laws, 
is  that  the  hirer  is  bonnd  to  prove  that  the  loss  was  with- 
out any  default  on  his  part ;  and  this  seems  the  more  rea- 
sonable rule.' 

306.     The  use  must  be  that  only  for  which  the  thing  was 

Liabiiittof    hired;  a  saddle  horse  must  not  be  used  in 
hirer.  a  cart.     A  misnser,  or  user   for  a  longer 

period  than  agreed,  will  make  the  hirer  liable  for  damages, 
and  generally  for  any  Bubsequent  loss  though  from  inevita- 
ble acoident.^  Possibly  if  the  snbseqaent  loss  must  inevita- 
bly have  happened  whether  there  had  been  a  misnser  or 
not,  the  hirer  might  be  ezcased,  bat  only  on  clear  proof. 


ft  Story  on  Bailmentt,  40O— t. 

6  AdU  1 11»— 12;L 

7  Stor;  OD  Bulmgati,  410,  411,  4M 
1. 108,  lodhn  Biidanee  Aot. 

S  Id.  S14  !  M.  lU,  101, 1.  O.  Act. 
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the  bnrdeo  of  which  will  be  on  him.'  A  retani  of  the 
thing  to  the  wrong  person  will  be  a  coDversioa  by  the 
hirer.^  If  the  letter  has,  dnring  the  bailment,  sold  or  mort- 
gaged the  thing,  the  hirer  may  be  justified  in  refusing  to 
retnrn  it  to  him.*  Any  dnm&ge  caused  by  negligence  mnst 
be  paid  for,  though  tbe  thing  is  afterwards  entirely  lost  by 
inevitable  aocident.*  Where  there  has  not  been  any  nse  or 
enjoyment  of  the  thing  as  atipnlated  for,  without  any 
default  OD  the  part  of  the  hirer,  no  hire  is  payable;  and 
where,  in  like  manner,  there  has  been  only  a  partial  nse, 
tbe  hire  payable  is,  by  most  laws,  equitably  proportioned 
to  tbe  degree  of  enjoyment;  but  it  is  doubtfnl,  if,  by  tiie 
English  law,  any  hire  would  then  be  due." 

807.  In  the  hire  of  labor  to  be  employed  upon  b  thing, 
it  is  a  bailment  when  the  thiog  is  the  pro- 
perty of  the  employer,  bat  if  it  ia  the  pro- 
perty of  the  employed,  then  it  is  a  sale ;  but  the  bailment  is 
not  altered  by  the  workman  using  some  of  bia  own  materials 
in  tbe  repair  of  the  thing.'  If  the  thing  is  destroyed  by 
accident,  without  default  of  the  workman,  before  the 
completion  of  the  work,  the  rule  is  that  the  property  is 
lost  to  tbe  owner,  and,  in  the  case  of  a  bailment,  he  must 
pay  a  proportion  of  the  hire,  and  for  the  materials  added.' 
In  the  case  of  a  sale,  the  loss  falls  upon  the  workman.  In 
a  bailment,  if  the  hire  was  to  be  for  the  entire  job,  and  it 
was  not  complete  wfaen  the  thing  perished,  the  workman 
loses  his  bire.^ 


Hrai  Of  LABOB. 


1  Stoi;    on    BallmeDti,   41S— ilS ) 
Daiig  •.  Garrett,  6  BioR.  71S. 
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808.  The  bailee  may  do  the  work  by  means  oE  otben, 
except  where  his  own  personal  skill  is  of 
^LUWlitj  of  the  tjjg  essence  of  the  bailment,  as  wonld  be 
the  cose  with  an  artist.'  The  time  fixed 
for  its  completion  is,  generslly,  of  the  essence.  He  under* 
takes  for  reasooable  skill  in  the  planniof;  and  exeoation 
of  the  work,  bat  he  is  not  liable  for  loss  arising  from 
inherent  defects  in  the  thing.*  He  is  bonnd  to  ordinary 
diligence  in  keeping  it,  and  this  is  meaanred  by  the  nature 
and  valne  of  the  thing.^  It  by  belonging  to  a  partioalar 
profession  or  trade,  be  professes  to  have  skill  in  thebasinesB, 
be  is  bonnd  to  perform  it  in  a  workmanlike  manner.  Not 
only  his  labor,  but  his  jadgment,  has  been  hired.  Tbe 
degree  of  skill  is  in  proportion  to  the  value,  delioaoy,  and 
difficulty  of  the  operation ;  still  ordinary  skill  for  euoh  work, 
and  not  the  highest  (whiob  may  belong  to  only  a  few), 
is  required.*  It  is  the  bailor's  own  fault  if  he  employs  one  ' 
known  not  to  hare  the  reqnisite  skill;  from  snch,  a  reason- 
able exercise  of  such  skill  aa  he  has,  is  alone  required.* 

309.     The  bailee  is  liable  for  non-feasance  as  well  as 
mis-feasance ;  it  is  otherwise  with  a  mandatary.'    He  ia 
also  bonnd  to  good  faith  as  to  the  quality  or  quantity  of 
his  work,  but    he  has   a  particular  lien,  when  the  work 
ia  done,  for  his  hire,  AcJ      Where  the 
^  right  of  lien  is  exercised,  it  is  a  general  rule 

that  the  expenses  incurred  in  keeping  the  cbatte),  are  not 
recoverable."  By  Section  171,  I.  C.  Act,  bankers,  factors, 
wharfingers,  attorneys  of  a  High  Court  and  policy  brokers 

1  story  on  Bulmenta,  43S  ;  •.   M,  I     5  Sbrrr  od  B^lmsnta,  436. 
I.  O.  Art.  6  Id.  4M. 

2Id.428,k.  rid.  440i«>170, 1.  CAot 

8  Id.  429,430:  i.  IGI.L  C.  Aet.  8  Brituh,  ^.Oa.  «.  Somei,  S7Ii.  J. 

4  U.  4BI-4.  >  397  Q.  B. ;  Q  Jni.  H.  B.  761. 
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are  now  the  only  persona  who,  in  tbe  absanoe  of  an  erprsaa 
contract,  have  the  right  of  a  general  lies,  that  is,  the  right 
to  detain  particnlar  goods  for  a  general  balance  oE  aocoant 
due  from  the  same  party.^  By  English  law  a  right  of 
general  lien  mnst  have  been  jadicially  recognised,  or  be 
strictly  proved  by  express  evidence  of  castom.^  It  seems 
now  settled,  that  if  the  work  is  left  incomplete  by  default 
of  the  workman,  he  can  recover  nothing ;  iE 
the  contract  was  rescinded  or  not  completed 
from  inevitable  aooidenb,  then  he  will  have  a  proportionate 
compensation,  or  if  the  detaolt  was  in  the  employer,  then 
the  full  compensation  or  hire.  Where  the  work  has  been 
done  BO  badly  that  the  thing  ia  oE  no  nse  whatever,  nothing 
is  recoverable,  bat  if  it  is  elill  of  some  nse,  then  a  reason- 
able amonnt.  If  the  work  is  well  .done,  bnt  not  within 
the  time,  then  the  special  damage  is  to  be  deducted.* 
Wliere  snperior  materials  or  extra  labor  have  been  used 
beyond  tbe  stipulation  of  tbe  contract,  nothing  extra  is 
recoverable,  unless  in  some  way  the  employer  acquiesced 
therein.* 

310.     Next,  tbe  bailment  may  be  for  the  custody  of  a 
thing  for  hire ;  snch  are  agistors  of  cattle, 
TODi.  who  receive  them  for  custody.     They  are 

AgutoM  of  o*t-    liable  for  ordinary  negligence,  such  aa  leav- 
*'  ing  gates  open,  whereby  cattle  stray,  or  are 

stolen ;  or  placing  a  horse  among  horned  cattle  whereby  the 
horse  ia  hurt.'  They  have  auoh  a  posaeasion  that  they  may 
sue  a  wrongdoer  for  trespass  or  oouversion.  They  most 
have  a  reasonable  skill  in  their  business,  and  it  would  aeem 


Chua  «.  WeitwOTe,  1'adori  _._.., 

Uen.  L.G75.  E  8-  IGl.  I.  C.Act)  Smitli ■. Cook, 
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that  bbey  wovli  Iiave  a  particnlmr  lien  for  their  hirej'  a 
livwry  stablekeeper  faas  no  lien  for  the  keep  of  a  horse,  bat 
theo  hie  contract  U  to  de)l7er  the  boras  at  pleasure.'  Wbera 
a  livery  slablekeejier  nndartakea  the  care  oE  a  ctwtomer's 
carriage,  he  is  a  private  haitee  for  reward,  and  ia  boand  only 
to  ordioarj  aad  reaBonable  diUgenoe.* 

811.  A.  wsrvhoaBStiian  ia  responfiible  for  ordinary  dili- 
gence. If  goode  are  destroyed  by  rats,  &c., 
be  is  not  liable,  provided  he  took  ordinary 
preoantions.  Thoae  who  reoeiTe  goods  to  forward  are  ware- 
faonBemen.*  The  liability  of  a  warehosBeuan  begins  aa 
BOon  as  the  ^oda  arrive,  and  the  craoe  of  the  warehonse  is 
applied,  thongh  U»ey  may  be  iojared  before  they  get  inside.* 
The  Habiiity  of  a  oommon  carrier,  and  a  warehouaeman  are 
very  difEerent,  though  often  the  same  nan  acts  in  both 
cbaractere.  When  goods  have  arrived  i^  t^eir  doBtination, 
and  are  placed  in  the  warehonee  for  the  convenience  of  the 
coaaiguee,  the  greater  liability  as  a  earner  oeasea ;  atiJl  a 
carrier  is  bound  to  keep  goods  for  a  reasonable  time  at  his 
own  risk  as  BDch,  till  the'CODBigu«e  can  remove  them.^  There 
tni^  be  a  nsi^e  for  the  carrier  to  deliver  the  goods,  and  if 
BO,  till  theo)  they  are  at  his  risk  aa  auoh,  though  placed  in 
bis  warehouse.'  A  warehoaseman  ia  responsible  even  {or 
the  innooeDt  nistakes  of  his  servants  in  dedivering  ^oods  to 
the  wrong  peraon.^  He  cannot  dispnte  his  bailor's  title,  but 
it  Bsens  that  after  notice  from  a  Hard  person,  he  acts,  eiUier 
in  making  or  refiising  a  clelireiy,  at  hie  own  peril,  and  is 


I  story  on  Bulmeoti,  44S,  4S8,  ■  ; 
but  we  Ii.   C.  on  Uaro.  Ltv,  B90 1 

t.  m,  I-  c.  Act. 
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only  proteoted  i£  hs  acted  in  good  faitli  ia  retarniog  bbem 
to  bia  bailor.^  When  tbe  goods  are  sparions,  and  be  haa 
notice  from  the  person  injared  not  to  part  with  them,  as  an 
injnnction  is  going  to  be  applied  for,  he  will  be  jostifled  ia 
refosing  delivery  to  the  bailor.'  He  is  liable  for  damage 
by  negligence,  even  though  there  is  a  subsequent  total  loasy 
for  irhioh  he  is  not  liable.  If  goods  are  delivered  to  be 
wareboased  in  a  particular  place,  bat  being  warebonsed 
elseirhere  they  are  there  lost  by  fire,  See.,  the  bailee  will  be 
liable  for  their  loss  though  he  would  not  hare  been  if  they 
had  perished  in  the  plaoe  appointed  from  fire  or  inherent 
defects.^  So,  after  neglect  to  delirer  be  is  liable  for  any 
loss  any  bow,*  The  bailor  is  liable,  if,  being  aware  of  tbe 
dangerous  natnre  of  the  goods,  he  learee  tbe  bailee  in 
ignorance  thereof,' 

312.  A  wharfinger  is  not  distinguished  from  a  ware- 
bonseman.'  Usage  ohiedy  fixes  when  his 
liability  begins  and  ends;  a  delirery  to  the 
proper  offioers  of  the  vessel,  thoagh  the  goods  remain  on  the 
wharf,  ends  it  j  a  mere  delivery  on  the  wharf,  withont  some 
act  of  assent  by  the  wbarfioger,  does  not  begin  it.  He  baa 
a  lien  for  wharfage,  but  after  a  sale  by  the  owner,  only  for 
the  debt  due  at  the  time  of  the  notice  of  sate.'  He  has  by 
Section  171,  I.  C.  Act  a  general,  and  not  merely  a  particu- 
lar, lien.  IE  he  bos  refused  delivery  under  one  plea,  as 
ander  a  claim  of  property  in  tbe  goods,  be  cannot  afterwards 
jnBtify  the  detention  under  a  right  of  lien.^  So,  it  is  a 
general  rule,  that  there  can  be  no  lieu  in  respect  to  a  right 

1  Story  on  Bulmsnti,  4G0 ;  ■■   166,  { lodlaa  Contnot  Act. 
Indian  CootmctAot.  6  Finautv.  Bhdi.S  Jut.  IT.  S.  868; 

3  HoBt  •.  Muiere.  11  Jar.  If.  S.  38.   tn  ante  S  lES ;  ■.  150, 1.  0.  Act. 
8  LiUey  «.  Donbl«d>7,  7  Q.  B,  D.      6  atorj  oa  Bulments,  451,  4Sa. 
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iaeoQsistent  with  the  purpose  of  the  bailment ;  thns,  a 
policy  of  ioBnraDCQ  deposited  for  safe  oastody,  cannot  be 
retaiued  under  a  claim  of  lien  for  an  antecedent  debt.' 
313.  Factors,  to  wbom  goods  are  delivered  Tor  sale  or 
FMton  Knd  Otherwise,  are  more  properly  ranked  as 
^gft*.  agents;  bat  in  one  view  of  their  position 

they  are  bailees,  and  their  liability  to  their  principals  for 
torts  may  here  be  noticed.  They  are  bonnd  to  exercise 
reasonable  skill,  and  ordinary  diligence  in  the  custody  of 
goods;*  bence  tbey  are  notliable  for  loss  by  theft,  robbery, 
fire,  &o.,  nnlesB  connected  with  their  own  negligence.  They 
are  liable  if  they  disobey  their  instrnctions,  but  on  emer- 
gency,^ and  in  case  of  necessity,  tbey  may  act  contrary  to 
the  general  tenor  thereof,  if  applicable  only  to  ordinary 
oircum stances.  But  good  faith  alone  does  not  excnse ;  there 
most  have  been  reasonable  skill  and  care  in  their  conduct. 
Known  usages  of  trade  must  be  followed  when  for  the 
benefit  of  the  principal ;  so  a  breach  of  duty  iu  not  keep* 
iug  separate  aooooots  of  tbeir  own  and  their  principal's 
transactions,  or  in  depositing  the  money  of  their  principals 
in  their  own  name,  may  render  them  liable  for  consequent 
loss ;  BO,  where  ordered  to  insnre,  if  they  negligently  omit  to 
include  the  ordinary  risks,  or  negligently  or  wilfnlly  con- 
ceal a  material  fact,  or  affirm  a  false  fact,  whereby  the  policy 
is  avoided,  they  will  be  liable.  Bat  they  are  not  bound  to 
suggest  wise  preeaations  against  loss  by  accidents ;  bnt  it 
seems  that  they  may  insare  goods,  not  only  for  their  own 
benefit,  bnt  also  on  behalf  of  their  principal* 
The  liability   of  public  agents  is  different 


Fnbllo  tgeota. 


1  Bnodao  «.  Bmrastt,  12  CL  &  7. 1     4  Story   on   Bulmente, 
T87.  '" ■ " 

2  S.  ISl,  I.  C.  Aot. 
S  8, 18»,  I.  O.  Aa. 


6to>T  on  Annoj  189-199 ;  w.  Sll,  SU, 
S13,1.0.  Act. 


,,-r^hyGOO^IC 


Innkeepen. 


804  INHOSFEU. 

from  thab  of  prirato  s^nti ;  thns,  a  poatmaster  i»  nob  liftble 
for  loBses  b]r  the  negligeoee  or  delinqneDoy  of  &  cleric  or 
other  Kabordinate  bat  the  clerk  alone  is  liable.  Still  the 
postDBOster  will  be  liable  for  uegleot  oE  ordinary  diligence  in 
sap erin bending  his  anbordrnateB,  resnUing  in  Iobs.^  An 
BCtioQ  liea  against  a  postnuuber  for  not  delirering  a  letber  ou 
reqaest,  though  no  special  damage  accrued.^ 

314.  An  innkeeper,  bboogh  he  has  the  easbody  of  his 
goeit'a  goods,  is  nob  an  ordinary  bailee  for 
hire,  bnb  his  dabiea  and  rigbbs  are,  as  in  the 
Oftse  of  a  common  carrier,  oonseqnenb  npon  the  poblic 
profession  which  he  exercises.  Like  a  common  carrier  he  is, 
with  certain  qnalifioabions,  bonnd  bo  deal  with  all  who  come 
bo  him,  and  his  liability  bo  any  particalar  onsbomer  arises 
from,  and  reebs  npon,  the  cnston)  of  the  realm,  though  the 
extent  of  his  common  law  liability  has  been  limited  by 
special  enactment.  An  innkeeper  does  not  seem  to  be 
within  the  berms  of  Section  14S,  L  0.  Ac^  and  in  EngUnd  by 
the  26  &  27  Yieb.  c.  41,  bfae  amount  for  which  he  ia  liable,  is 
limited  bo  a  cerbain  earn,  except  where  property  is  lost  or 
injured  by  bhe  wilful  neglect  of  himself  or  his  iervants,  or 
there  haa  been  an  express  deposit  of  it  with  him,'  Otherwise 
it  is  not  neoesaary  bo  prove  bhat  the  goods  were  in  his  special 
keeping;  it  is  generally  snfiBcienb  bhat  they  were  ia  the 
inn  under  his  implied  care.*  It  must  be  clear  that  the  rela- 
tion of  boat  and  gnest  has  been  established ;  an  iLtention  to 
stay  for  the  night  ia  not  necessary,  but  there  most  be  the 
purpose  to  nae  the  inn  ab  auoh.*  There  is  a  preenmption  of 
negligence  from  loss,  bnb  it  is  rebnbtable ;  and  be  may  prove 

1  St0T7ODBai1nienti,4Rl—3t  Story  I  BaoOD,  2Ei.  D  46S, 
•DijeBi>T,SI9,  S1H),ftndueaDteSll«.        4  Story  on  Bulmentj,  471;  Day  ■. 

S  GdwBTdBV.  I>iokenioii,12'Hod.  6.      Bntber,  B  Jar.  N.  S.  444. 

3  Tbe  leading  cue  on  innkeepars  ia        G  Strnnn  i.  Coanty  H.  Co.,  IS  Q. 
Caljs'i  caH,  1  Sm.  L.  0. 140  i  Spice  •.  I  B.  D.  37. 
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perBonal  negligence  in  the  goest,  or  loss  from  ineritabla 
cfkBaRlty,  or  irresistible  foroe  (as  that  oE  an  Brmed  mob),  or 
by  fire  withoat  negligence,  or  by  robbery  or  burglary  by 
peraona  from  witbonb  the  inn.*  He  may  ehow  that  the  guesfe 
was  robbed  by  hia  own  eervant  or  compaDioD ;  but  he  cannot 
plead  his  own  illuegs  or  abBeaoe.' 

315.     An  inn  is  a  pnblio  boose  of  entertainment  for  all 
^^ ,  who  ohooae  to  frequent  it,  and  where  the 

traveller  is  fnralBhed  with  everything  he  has 
occasion  for  while  on  his  way;  there  need  be  no  sign:  bnt 
a  tavern,  or  coffee  or  eating-honae,  or  an  ordinary  chonltry 
ill  India,  is  not  an  ion ;  nor  ia  a  private  boarding  or  lodging 
honse,  and  the  linbtlity  of  the  keeper  of  Bnch  is  not  that  of 
an  innkeeper  f  the  law,  as  has  been  recently  decided,  im- 
posing no  obligation  upon  a  lodging  honsekeeper  to  take  care 
of  the  goods  of  bis  lodger ;  there  is  not  any  bailment  of  the 
goods  to  the  keeper  of  lodgings  as  to  an  innkeeper ;  nor  is 
there  any  such  general  doty  (hb  was  once  thoaght),  as  to 
exercise  the  care  of  a  prudent  bonBeholder.  The  law  is, 
that  the  lodger  has  to  take  the  same  care  aa  to  hia  own  pro- 
perty while  in  his  lodgings,  that  he  does  when  walking  about 
the  streets ;  and  the  letter  of  lodgings  ia  under  no  liability 
for  the  gooda  of  the  lodger,  though  they  may  be  stolen  by 
the  former's  own  family  or  servanta.*  An  innkeeper  need 
only  famish  rooms  for  lodging,  and  not  for  showing  goodB  or 
other  purposes.  He  may  refuse  a  gneat  who  ia  disorderly  oc 
noisy,  or  turn  him  out.  He  hae  a  lien  for  the  cost  of  lodg^- 
ing  and  food,  on  all  the  gooda  brought  in  by  a  guest  which 
he  does  not  know  to  belong  to  another  ;>  and  if  the  gueat 

1  Sto<7  on  Bkilmmti,  173.  1     4  Holdn«.8o«]b7,SJar.  N.S.lOtl. 

i  Id.  473.  6  BdumI  *.  WntUoa,  M  L.  J.  67  O. 

Sid.  475;  Beg-  v,  B;iiMi,8Q.B.    F.  i  Thrarill  *.  Bonrick,  L.  B.  7Q.B. 
D.  140.  I  Til  and  10  Q.  B.  310. 
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baa  reasoDj  and  ia  nofc  a  miiiorj  and  tlier«  is  no  tnai,  be  need 
not  consider  the  extent  of  things  ordered  by  the  gnest- 
This  right  of  lien  is  not  lost  by  takiag  seonrity,  anlesa  front 
the  n&tore  of  the  security  or  the  cironmstancea  nnder  which 
it  was  taken,  it  is  inconsiBtect  with  the  coctinnance  of  tho 
lien.  In  retaining  goods  under  the  lien,  be  need  not  nsa 
greater  care  than  in  the  cnatody  of  his  own  goods  of  a  liks 
Mnd.>  When  he  reoeives  a  horse  as  innkeeper,  he  has  a 
lien  for  his  keep,  though  the  owner  lodges  elsewhere.'  There 
is  no  lien  on  the  person  of  a  gaeet  ;^  bat  the  general  lien 
applies  to  all  goods  brought  by  the  guest,  as  horses  ;  &c. ; 
and  now  in  England  there  is  a  power  to  sell  after  notice ; 
otherwise  it  ia  a  mere  right  of  lien.'  A  guest  cannot  insist 
on  having  a  particular  room,  or  on  putting  it  to  other  than 
ita  proper  nse ;  and  it  seema  that  he  cannot  insist  on  bring- 
ing  a  dog  into  the  ion."  A  neighbour  or  friend  staying 
gratnitoosly  is  not  a  guest.  An  agreement  for  board  by  the 
week  does  make  the  guest  a  boarder,  if  still  in  reality  a 
traveller,  and  the  length  of  his  stay  is  immaterial;  but  it 
one  comes  on  a  special  contract  to  board  and  sojourn  at  an 
inn,  then  he  will  be  a  boarder.  There  is  no  lien  on  the 
goods  of  a  boarder.^  A  lodging  honaekeeper  may,  by  way 
of  distresB  for  rent,  detain  the  goods  of  his  lodger  until  the 
rent  ia  paid.' 
316.  An  innkeeper  ia  liable  for  all  goods  brought  within 
LiaWKty  of  un  ^^^  i""'  *°^  *  delivery  at  the  nsnal  place, 
"'  though  not  absolutely   inside  the  inn,   is 

An  express  delivery  or  notice  from  the  gueat  is 


innkeeper. 


1  Aogoi  «'  UeLtohkii, 
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DOb  Dfleded.  It'  is  no  exouBe  that  a  key  was  given  to  the 
gaeet  witb  which  to  lock  his  door,  and  his  not  locking  his 
door  IB  not  always,  though  it  may  be  such  negligenoe  as  to 
ezoase  the  loss  of  things  stolen ;  bnt  there  may  be  a  special 
notioe  to  him  to  keep  hia  goods  in  a  certain  room ;  the 
usage  oE  an  inn  to  keep  certain  things  in  a  certain  room, 
will  not  bind  the  guest,  unless  actual  knowledge  is  shown.' 
The  liability  includes  ohoBoa  in  action,  and  money,  and  is 
not  limited  to  saoh  money  or  goods  as  it  is  neoessary,  or 
usual  lor  a  traveller  to  have.'  The  harden  of  showing  non- 
liability is  on  the  innkeeper;  he  may  show  that  the  gneat 
retained  ezclnsive  custody  of  the  goods,  and  was  very  neg- 
ligent, or  that  he  used  the  room  for  other  purposes,  as  for  a 
showroom,  and  had  exclusive  charge  of  it,  or  that  be  express- 
ly desired  his  property  to  be  kept  in  a  particular  exposed 
place,  OT  that  he  was  otherwise  negligent  in  exposing  his 
property ;  or  did  not  nee  that  ordinary  care  that  a  pmdent 
man  would  take  under  all  the  circumstances.^  A  gneat'a 
room  is  generally  the  proper  place  for  his  goods ;  bnt  that 
he  selected  a  particular  room  does  not  exonerate  the  inn- 
keeper.' The  goods  mast  have  been  received  in  the  charac- 
ter of  an  innkeeper;  otherwise  the  liability  is  that  of  an 
ordinary  bailee."  If  a  gnest  has  left  the  inn,  but  by  mistake 
left  something  behind,  the  innkeeper  is  liable  for  its  cus- 
tody only  as  a  common  bailea' 

317.     In  the  hiring  of  service  in  the  carriage  of  things, 

HiBi  or   cu-     ^^^  bailee  is  bound  only  to  the  exercise  of 

BiAGi  OF  THiaeB.     ordinary  diligence,  and  is  in  the  same  poai- 


3  Id.  4S1  ;  CUje'i  mm,  1 L.  0.  Bm. 
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tion  aa  an  ordinary  bailee  for  hire  for  the  cuetody  oE  thicgs. 
Bat  the  liability  of  a  profesBional  or  common  Oftrrier  is  mnch 
greater.^  By  tho  English  common  law  he  ia  liable  for  all 
losses,  except  those  by  tho  act  of  Grod,  or  public  enemies ; 
and  excepting  also  those  arising  from  the  inherent  defects 
or  tendencies  of  the  thing.  This  liability  was  fonnded  on 
pnblio  policy,  to  prevent  ooUnsioa  with  robbers,  &e.,  and  at 
present  it  is  greatly  controlled  by  exprees  enactment.*  By 
the  Boman  and  some  other  laws,  the  liability  was  never 
quite  M>  great.*  The  rights  and  liabilities  of  inland  oom< 
mon  oarriers  in  India  are  now  regulated  by  Act  3  of  18fi5 ; 
but  only  partially  so,  as  their  ordinary  liability  is  not  defined, 
nor  is  it  affeoted  in  all  cases,  for  instance  in  respect  to 
articles  not  enamerated  in  the  Act,  and  aa  to  which  no 
special  contract  has  been  made  with  the  sender ;  and  hence 
in  the  absence  oE  express  law,  the  rules  of  the  English 
common  law  woald  probably  be  followed  in  India,  except 
when  the  rales  of  the  Indian  Contract  Act  may  be  applica- 
ble to  the  partionlar  case.  It  seems  clear  that  the  object  of 
Act  3  of  1865  was  only  to  enable  common  carriers  by  land 
to  limit  theii-  ordinary  common  law  liability  in  the  modes 
and  to  the  degree  specified,  and  that  they  are  not  otherwise 
within  the  I.  C.  Act,  which  applies  to  oarriers  who  are 
not  common  carriers  bnb  ordinary  bailees,  whether  acting 
gratuitonsly  or  for  hire.  In  India,  ae  well  as  elsewhere, 
railway  companies  are  also  common  carriers,  and  their 
ordinary  liability  is  aa  snch,  bat  sabjeot  to  its  being  express- 
ly  limited  in  the  manner  provided  by  their  speoi&l  Act.* 
318.     To  make  a  man  a  common  carrier,  his  employment 

1  litory  on  BailniBiitj,  4&7— B-  I     4  See  b  oaulothUefleotiD  I.  L.  B., 

3  Id.  M,  48B,  B07,  507,  m  t  Berghoiiii  10  CbIo.  1S6,  in  diteot  oenfllet  with  a 
*.  G.  B.  Bf.  00,3  0.  F.D.ias.  dbm  in  I.  L.  B.,  3  Bom.  IWf  •••  8 
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Who  {■  a  oou-  mBBt  be  habitual ;  it  mast  be  a  pnblio  baai- 
mon  urrieT.  nesH,  80  tbat  he  woold  be  liable  for  a  refusal 

to  oany.  Ooe  andertaking  jobs  for  special  bar^ias,  and 
not  profeBBing  to  carry  generally,  ia  not  a  oommoit  carrier.* 
The  definition  in  Act  3  of  1865  is,  "  a  person  engaged  in 
the  baBiness  of  transporting  for  hire  property  from  place  to 
plaee  by  land  or  inland  naTigation  for  all  persona  indiscri- 
minately." A  hackney  ooachman,  or  cabman  plying  for 
paasengBTB  is  not  snch.^  A  geueral  ship  or  boat  carrying 
goods  for  all  who  offer,  is  aach,  bat  not  where  the  letting  is 
to  p«rticalar  individoala  on  specifio  contracts ;  and  similarly 
one  who  removes  honsehold  fnruitnre  on  epecial  contract  on 
ench  occasion,  is  not  a  common  carrier.^    Common  carriers 

FHwnsaT'i  log-  ^''^  ^r  either  (1)  by  land,  or  (2)  by  water, 
s''^-  As  to  paaaengers,  the  liability  of  carriers  ia 

different ;  but  in  respect  to  the  Inggage  of  their  passengers, 
the  liability  is  that  of  common  carriers,  though  no  special 
charge  is  made  for  Inggage;  but  luggage  does  not  include 
merchandiae  or  valnables  carried  for  sale,  &c. ;  what  is 
reasohable  from  the  position  of  the  passenger  and  the 
journey  he  is  npon,  will  be  deemed  luggage  j  thus,  a 
reasonable  amount  of  money  for  use,  a  watch,  a  pair  of 
pistols,  &c.,  have  been  held  to  be  luggage,  bnt  not  a  trunk 
of  laces,  silks,  or  samplee  of  merchandise.*  Where  porters 
are  employed  by  a  railway  to  discharge  the  luggage  on 
arrival,  the  liability  continues  till  the  duty  is  done  by 
placing  it  in  the  passenger's  oab  or  coach;  or  where  the 
platform  is  the  usual  place  of  delivery,  till  the  owner  has 
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bad  a  re&soD&ble  time  to  take  delivery  there.'  Henoa 
where  a  passenger  deoliDes  to  have  his  laggage  pot  on  a 
cab,  and  prefers  to  leave  it  for  a  time  in  the  oastod;  of  a 
porter,  tbe  liability  of  the  railway  ia  at  an  end,  and  the 
porter  is  simply  his  agent  iit  charge  of  it.'  Lnggnge  in  the 
carriage,  if  placed  there  with  the  knowledfire  and  assent  of 
the  company's  servants,  is  in  the  oastody  of  tbe  company;' 
bat  their  liability  is  mnch  modi6ed  thereby,  being  limited 
to  negligence,  and  tbe  passenger  is  boond  to  take  ordinary 
care  of  it.*  Where  a  servant  takes  his  master's  luggage  aa 
his  own,  the  master  cannot  sne  for  its  loss.*  Where  lag- 
gage  is  carried  free,  bat  merchandise  should  be  paid  for,  if 
a  box,  obviously  containing  merchandise  bat  carried  aa 
luggage,  is  lost  or  stolen,  the  carrier  is  not  liable ;  and  the 
acceptance  of  the  box  by  the  carrier's  servant  iu  violation  of 
the  rale,  does  not  alter  the  can-ier's  contract.'  It  would  be 
otherwise  if  the  carrier  himself  had  notice  or  knowledge 
that  the  box  contained  merchandise,  and  accepted  it  aa 
luggage.  That  the  box  ia  marked  outside,  "glass,"  does 
not  amount  to  saob  ootice.'  Such  articles  as  children's 
playthings  are  not  ordinary  or  personal  lagg^e.^  Only  the 
owners  of  general  ships,  that  ia,  of  such  ships  as  are  open  to 
carry  for  freight,  goods  which  any  one  puts  on  board,  are 
common  carriers  by  sea.^  Act  3  of  1865  does  not  apply  to 
common  carriers  by  sea;  but  as  to  the  liability  oE  owners 
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of  seft  going  shipfl,  the  varioas  Mercbaot  Shipping  Acts 
may  be  consulted.  That  no  sam  is  fixed  for  the  hire  is  not 
material,  for  a  reasonable  hire  ii  then  dne.^ 

S19.     A  common  carrier  is  bonnd  to  receive  goods  from 
Dntj  to  neeite    *"?  "^"^  ready  to  pay  a  reaeonable  hire,  and 
&nd  (mrry.  ^  tender  of  the  hire  is  uot  needed.'    He  may 

not  raise  his  rates  to  diflerent  persons ;  but  he  may  object 
that  the  goods  are  not  such  as  he  carries,  or  tliat  be  has  no 
room.'  The  directions  oE  the  owner  mast  be  obeyed,  and 
when  required,  there  mnst  be  a  re-delivery  to  the  consignor. 
He  is  bound  to  ose  exact  diligence,  safely  and  seoarely 
to  carry  the  goods  to  their  place  of  deBtinalion,  and  there 
deliver  them  in  a  reasonable  time,  and  a  reasonable  manner. 
In  case  of  carriage  by  sea  there  mtist  be  no  deviation  from 
the  voyage,  or  the  carrier  will  be  liable  even  for  aubseqaent 
losses  by  inevitable  Casualty.^ 

320.  A.  oommoD  carrier  is  liable  for  losses  by  the  wrong- 
ful acta  of  etiangera,  as  well  as  those  of 
bis  own  servants,  Or  arising  from  his  own 
negligence.'  The  only  exceptions  are  losses  by  the  act 
of  God,  that  is,  from  natural  but  extraordinary  accident 
which  cannot  be  guarded  against  by  the  ordinary  exertion 
of  human  skill  and  diligence ;'  and  by  pnblio  enemies, 
that  is,  those  with  whom  the  nation  ia  at  war,  and  not 
mere  robbers;  bnt  pirates  are  public  enemies.'  In  the 
absence  of  negligence,  he  is  also  not  liable  for  damage 
the  resnlt  of  inherent  defects  or  vices  in  the  things  carried." 
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Bat  a  carrier  may  limit  his  lubility  by  means  ot  apoetal 
contraots  or  coaditions;  if  fchew  are  ahowa  to  have  been 
broQglit  to  the  knowledffe  of  the  conBignor,  and  lie  does  not 
dissent,  he  ia  by  English  law  assomed  to  assent  to  them : 
and  this  may  be  by  a  notice  on  a  ticliet  delivered  to  the 
consigaor,  or  by  ezceptiona  contaiaed  in  a  bill  of  lading.' 
Bat  inland  carriers  in  India  cannot  limit  their  ordinM-y 
linbility  as  to  articles  not  eeamerated  in  the  Act,  by  mere 
pnblic  notice  j  there  mast  be  a  special  contract  signed  by  the 
owner  of  the  property  or  some  dnly  anthorixed  person  on 
his  behalf.*  There  have  been  nnmerons  decisions  on  the 
proper  meaninf^  of  the  nsaal  terms  in  a  bill  of  lading,  bat  it 
VFill  not  be  profitable  here  to  ennmerate  them.* 

321.     As  to  special  notices  limiting  their  liability  to  be 
given  to,  or  by,  common  carriers  by  land, 
ed    b;     np[»M     there  have  been  special  eaactmenta  both  is 
'"'  England  and  India.      Act  3  of  1865  applies 

to  ordinary  inland  common  carriers  except  railways.  By  the 
Bailway  Act  (4  of  1879),  s.  12  the  company  is  in  no  caaa 
liable  for  damage  or  loss  of  luggage  nnlesa  it  is  booked  aad 
a  receipt  given  for  it  t  bat  if  in  fafit  they  refase  or  neglecc 
to  arrange  for  the  booking,  it  would  eeeut  that  they  would 
still  be  liable.  By  a.  11  the  value  of  certain  enumerated 
articles  mnat  be  declared  and  an  increased  charge  aooeptedj 
and  then  the  declared  valne  ia  the  limit  of  liability  for  loss 
or  damage.*    By   a.   10   the  company's   ordinary   liability 
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wheilier  u  oommon  carrien  or  as  a  bailee  trader  the  I»  C. 
Act  can  be  limited  oalj  bj  a  oontraot  in  writing  in  &  ttnnat 
approved  bj  6aTarB»»at,  and  signed  by  or  on  bebali  of  the 
oonsignor.  Bj  s.  14  khs  eompany  has  a  Hen  for  its  ohargea 
eoapied  witk  a  power  of  sale,  do6  onlf  apon  the  goods 
themsslvfls,  bat  also  upon  anyoUwrgoods  of  tbasame  person 
ooming  afterwards  into  their  possession.  It  has  been  hslcl 
that  under  sneh  a  lien  the  goods  afterwards  seised  must  bo 
the  ptopwtj  of  the  same  peraon,  and  not  merely  anterad 
ID  his  name,  where  ha  is  known  to  be  only  aa  agent^  By 
a  15  a  detailed  aoeoont  of  goods  oarried  or  brooght  for 
carriage,  may  be  demanded,  and  by  s.  29  there  is  a  penalty 
for  refnsing  an  aocount  or  giring  a  false  one.  By  ss.  IS 
and  30  there  is  a  penalty  if  any  person  takes  or  drivers 
dangerona  goods  for  carriage  wikbont  giving  dne  i»9tice, 
and  the  oompany  has  power  to  stop,  or  open  and  examiaa 
sneh  SQspected  goods.  By  s.  13  in  oaae  of  damage  or  loss 
it  is  not  necessary  for  the  plaiatifi  to  prove  the  inantier 
in  whioh  anoh  was  oansed. 
322.     Where  there  is  no  express  law  as  to  notices,  the 

,.  .     mie  is,  that  a  common  carrier  beinir  ordi- 

UMOtj  liuited  ° 

bf  apedd  «oii<  narily  an  insurer  of  the  goods  he  carries, 
may  expressly  limit  bis  liability  by  giving 
notice  that  he  will  not  be  liable  for  certain  losses,  or  for 
certain  valoable  goods  nnless  paid  for  at  higher  rates.'  Bat 
it  seems  the  better  opinion  that  he  cannot,  by  snob  notices, 
be  allowed  to  limit  his  liability  for  loss  by  the  wrongfnl 
conversion  of  the  goods  by  himself  or  his  servants,  or  for 
loss  from  gross  negligenoe,  that  ia,  from  the  want  of  ordinary 
diligenoe,  or  from  defects  in  his  vehicles,  or  from  a  delivery 
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to  a  wrong  persoa.i  Kow  by  Section  €  of  Aoi  3  of  1865, 
inlaod  oarrierB  in  India  oannofc  generally  limit  tlieir  liability 
by  notices ;  there  mast  be  a  special  oootraot  eigned  by  tbs 
oirner  or  hia  agent,  except  as  to  certain  articles,  as  ooio, 
notes,  &o.,  enumerated  in  the  Act,  and  nhen  these  exceed 
Bs.  100  in  Talae,  the  sender  mnst  declare  their  valae,  and 
the  carrier  may  demand  an  increased  rate  oE  hire.  Bnt  by 
Section  8,  in  every  case  and  as  to  a1I  articles,  every  each 
common  carrier  will  be  liable  for  loss  or  damage  arising 
from  the  negligence  or  criminal  act  of  the  carrier  or  of  any 
of  hia  agents  or  servants.'  By  s.  9  in  ease  of  loss  or  damage, 
the  plaintifE  is  not  required  to  prove  negligonoe  or  fraad. 
All  actually,  thongh  oasaally,  employed  in  carrying  are  the 
servants  of  a  common  carrier,  thongh  they  may  be  the 
regular  servants  of  others  and  paid  by  them.^  The  English 
rule  now  is,  that  he  may  thus  limit  by  contract  his  liability 
for  loss  even  from  gross  DOgligence;*  but  the  aonndness  of 
the  rule  to  this  extent  seems  donbtf  nl ;  the  law  was  once 
otherwise,  and  is  so  in  America."  Suoh  notices  will  otherwise 
be  oonstrued  as  to  their  terms  like  other  contracts.  The 
notice  must  by  English  law  be  brought  home  to  the  know- 
ledge oE  the  consignor,^  and  the  carrier  is  boand  to  tbo 
strict  performance  of  his  terms ;  so  that  he  cannot  send  the 
goods  by  a  different  conreyanoe,  or  in  a  different  manner 
from  that  agreed  upon,  or  he  will  be  liable  for  aoy  loss;  he 
may  be  liable  for  loss  from  defective  vehicles,  unlees  the 
notice  includes  such  loss/  Where  by  a  special  notice  a 
railway  company  is  not  a  oommon  carrier  as  to  any  animal. 
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it  is  in  the  posiUoa  oE  an  ordinary  bailee  and  not  liable  for 
loss  oocasioned  or  ooatributed  to  by  the  bailor,  as  by  the  nee 
of  an  ordinary  bat  iosecore  mode  of  fastenio^.^  I'be  coa- 
Bigtior,  OD  the  other  hand,  is  bonnd  daly  to  pack  the  goods ; 
aud  be  may  uot  practise  a  frand  on  the  vigilance  of  the 
carrier,  as  by  tending  banknotes  iu  a  bag  staffed  with  hay, 
BO  as  to  give  it  a  mean  appearance.' 
323.  Provided  he  nses  no  artifices,  the  consignor  is  not 
Ominion  to  de-  bonod  to  declare  the  contents  of  a  parcel ; 
b1»«  oantaDta.  [j^j  j},q  carrier  is  entitled  to  a  tree  answer 
if  be  enqnires;  he  cannot,  thongh,  in  all  cases  refase  to 
carry,  if  the  owner  declines  to  atate  the  contents,  thongh  hd 
declares  the  value,  unless  he  hsis  reason  to  snspect  that  the 
articles  are  dangerons.^  IE  goods  are  apparently  safe  to  be 
carried,  bat  are  in  fact  dangerous,  and  the  consignor  is 
aware  of  snoh  danger,  and  leaves  the  carrier  in  ignorance 
thereof,  he  will  be  liable  iE  damage  ensnes.*  Where  there 
is  a  notice  limiting  the  liability  as  to  valuable  goods,  or 
where  the  goods  are  among  those  enumerated  in  Act  3  oE 
1865,  and  exceed  Bs.  100  iu  valne,  an  omiaeion  to  declare 
the  contents  ia  an  implied  holding  oat  that  the  goods  are  oC 
the  ordinary  valne;  the  sender  must  declare  the  value,  but 
otherwise  the  carrier,  if  he  wishes  for  information  aa  to  the 
goods  ofEered  to  him,  is  bonnd  to  make  the  inquiry.'  If  the 
carrier  accepts  goods  as  "  contents  Dnknown,"  he  contracts 
to  carry  them  whatever  the  contents  may  be,  though  in  fact 
by  mistake  they  were  misdeBcribed."    Where  he  is  protected 
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by  the  omisaion  to  deolaro  mud  the  goods  are  by  hia  n^i- 
genos  takeo  beyond  their  deatinatioa,  and  then  lost  or  injsr- 
sd,  he  is  still  protected  by  the  oaaiBsion  from  liability.'  Bnt 
it  would  seem  that  thongh  the  sender  does  not  declare  the 
vahie  as  xeqoired  by  Section  8,  yet,  by  Section  8,  a  oarrier 
woold  still  be  liable  for  loss  or  damage,  if  arising  from  the 
negligence  or  criminal  act  of  himself  or  aerrants,  bnt  not 
otherwise.'  By  Section  4  the  increased  rates  cannot  be 
charged,  nnless  a  tariif  of  such  rates  is  atnck  up  in  the 
office;  bnt  the  ssnder  should  declare  the  valne  thongh  there 
is  no  such  tariff." 

323a.  To  write  outside  the  package  the  natcre  of  the 
contents  is  not  a  snffioient  declaration.*  If  a  package  con> 
siste  partly  of  enumerated  artiolee  abore  Bs.  100  in  T^ne, 
and  partly  of  others,  the  liability  for  these  latter  oontinnes, 
tbongb  for  the  want  of  a  deohretion  there  is  no  liability  tor 
the  former.*  "  Low"  in  the  Act  means  so  that  the  things 
cannot  be  foand,  not  loss  from  delay  in  delivery.'  Aod 
"writings"  mean  writings  of  valne;  an  imperfect  deed  is 
not  sDoh.'  The  goods  most  be  lost  by  the  carrier,  and  sot 
merely  to  the  owner.  Sooh  loss  may  be  either  permanent 
or  temporary ;  and  where  the  carrier  is  protected  from  liabi- 
lity for  loss  from  want  of  a  declaration,  the  protection  in- 
olndee  not  merely  the  Talne  of  the  goods  lost,  bnt  any 
special  damages  oonseqaent  on  «aoh  loss.  Where  the  carrier 
has  not  lost  the  goods,  bnt  has  wrongfully  detained  them,  he 
may  be  liable  for  their  detention^  thoogh  he  would  not  have 
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been  for  their  loas  j  but  it  u  not  allcw&bU  to  jnaks  bim  ^pna- 
tietilj  liable  ha  tfaeir  temporarf  loBi  bj  sning  as  for  tbeir 
detention ;  to  ba  actionable  tbe  detentioD  maet  be  distinet 
from,  and  not  the  mere  retnlt  of,  BOoh  temporary  loss.' 
S24.  There  may  be  a  waiver  of  the  deolaration ;  but  the 
Wainr  of  dft.  ^t^ete  receipt  of  the  goods  b;  the  carrier,  tite 
ekimtion.  apparent  ralne  of  whioh  is  beyond  the  Bam 

for  whioh  a  declaration  is  reqnired,  ib  not  snch ;  bat  if  the 
sender  deolareB  the  ralae  be  Ib  not  boaad  to  tender  the 
increased  rate,  and  if  tbe  ordinary  charge  only  ia  made,  it  is  a 
waiver  of  the  right  to  the  higher  rate,  and  the  carrier  will 
be  liable  for  loss  or  damage.'  Ordinarily,  npon  a  lose, 
damage,  or  non-deliTecy,  the  bardea  of  proof  is  on  the 
carrier  to  ahow  that  ha  exercised  exact 
^^PtooI  of  negli-  diligence ;«  and  by  Section  9,  Act  3  o! 
1865,  the  pUintifE  need  not  prove  that  loaa, 
damage  or  noQ-delirery  was  owing  to  the  negligenoa  or 
criminal  act  of  the  carrier,  his  secvants  or  agents;  bat 
nothing  is  said  as  to  the  role  where  the  loss  was  owing  to 
some  other  cause  for  which  the  carrier  ia  liable.  Where 
the  goods  hare  beau  stolen,  though  it  ia  not  neoesBary,  by 
BogUsh  law,  to  show  that  the  taking  waa  by  any  particular 
serrant  of  the  carrier,  atill  there  mntt  be  at  least  a  pfimd 
facie  case  that  the  taking  was  by  soma  one  or  other  of  his 
servants.*  Wbere  one,  who  falsely  calls  himaelf  a  serTant 
of  the  carrier,  steals  goods,  the  carrier  is  not  estopped 
to  deny  his  being  a  servant  though  he  thought  at  the 
time  he  was." 
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Whsa  it  end). 


325.  Tlia  liability  begios  upon  delirery  to,  and  aooopt- 
ancd  by,  the  carrier ;  the  delirery  may  ba 
ti^J?^Jj^  "^  oonstmctire  as  well  as  ftotaal.^  Where  the 
owner  or  bis  agent  accompanies  the  goods, 
and  has  exolnBive  oaatody  of  them,  the  carrier  is  not  liable.' 
The  liability  ends  when  the  goods  have 
arrived  at  their  place  of  destination,  aad 
are  deposited  there,  and  no  further  duty  remains  on  the 
carrier;^  bnt  it  seems  to  be  the  daty  of  the  carrier  to  give 
notice  of  arrival,  and  to  wait  s  reasocable  time  for  tbeir 
removal ;  after  that  bis  liability  is  only  as  a  warehonseman 
or  ordinary  bailee.*  So  where  luggage  is  deposited  in  a  cloak 
room,  a  railway  company  is  in  the  position  of  a  bailee  for 
safe  custody ;  and  the  right  mie  seems  to  be  that  the 
conditioDB  on  the  deposit  ticket  are  part  of  the  contract,  if 
shown  to  have  been  known  to  the  depositor,  or  if  he  reason- 
ably onght  to  be  taken  to  have  known  them.^  The  carrier 
will  not  be  liable  to  the  consignor,  if  by  the  order  of  the 
consignee,  the  delivery  is  at  a  place  different  from  that 
agreed  npon  with  the  consignor.'  Where  a  carrier  reoeives 
a  parcel  addressed  to  a  place  beyond  bis  own  limits,  but 
makes  no  agreement  to  restrict  his  liability,  it  continnes 
till  the  parcel  arrives  at  its  place  of  destination,  and  he  is 
liable,  and  is  the  proper  person  to  be  sned,  though  it  be  lost 
beyond  his  limits ;'  or  if  there  is  a  ooudition  excluding  liabi- 
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lity  for  lose  beyond  bis  limits,  be  maatsliow  that  the  goods 
psased  saEely  out  of  bis  custody.^  la  the  former  case  tha 
carrier  beyend  is  the  agent  of  the  first  o&rrier ;  so  conversely 
where  the  first  carrier  is  the  agent  for  the  carrier  beyond, 
the  latter  may  be  sned,  tbongh  the  contract  to  receive  and 
forward  the  goods  was  with  the  former;^  and  the  sameprin- 
cipleis  iothe  caseof  paaaeagers  asof  goods.' 
Koodi  owrud  bj  Where  there  is  one  entire  contract  to  carry 
"  '  partly  by  land  and  partly  by  eeaj  the  con- 

tract is  divisible  and  as  to  the  land  jonmey  the  carrier  is 
within  the  protection  of  the  Carriers'  Act,*  Whether  the 
carrier  is  boand  to  make  a  persooal  delivery  to  the  con- 
sigaee,  will  depend  much  npon  the  usage  of  particnlar  places 
and  trades ;  generally,  it  seems  that,  if  there  is  no  usage  or 
contract  to  the  contrary,  an  aotoal  delivery  is  necessary ;' 
bat  as  to  railways  the  rule  seems  to  be  that  their  dnty  is  to 
deliver  on  the  platform,  if  the  consignee  is  present,  or  if  not 
present,  then  to  keep  the  goods  safely  for  a  reasooable  time.* 
Where  there  is  no  oaage  to  deliver  goods  at  the  hoase  of 
the  coDsigDee,  the  carrier  is  yet  bound  to  keep  thegoods 
for  a  reasonable  time  at  his  own  risk  aa  carrier,  and  to  give 
dne  notice  to  the  consignee.'  It  has  been  thongbt  that,  as 
to  railways,  there  is  no  duty  to  give  notice,  and  that  the 
liability  after  arrival  at  the  terminns,  is  that  of  a  ware- 
boaseman  only ;  bnt  in  the  absence  of  express  law,  usage,  or 
contract  otherwise,  railways  are  liable  as  ordinary  common 
carriers.^    Where  the  owner  interferes  to  control  the  place 
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uid  nunner  of  delivery,  this  will  torminate  the  excliuiTe 
poesenion,  and  cooseqnent  liability  of  tba  carrier.^ 

326.     It  is  anfficienb  if  ^ods  brongfat  by  a  ship,  are 
delivered  oa  board,  or  at  the  naiial  wbarf ; 


*^'  sigDee,  who  is  entitled  to  reoeire  them  on 

board,  and  it  cannot  be  insisted  that  they  should  be  landed 
Daiyin»bMnoe,  ^^  *^®  wharf.'  If  the  conaiipoM  is  dead, 
Ao.,  of  oonognea.  cannot  be  fonnd,  or  refuses  to  receiw  the 
goods,  the  daty  of  the  carrier  is  to  seonre  the  goods  for  the 
owner,  and  generally  to  do  what  ie  reasonable  nnder  tha 
circamstancea  of  the  case.  There  ie  no  general  rnle  of  law 
reqairing  him  to  give  notice  to  the  conaignor,  bnt  in  soma 
cases  it  may  be  reasonable,  and  therefore  neoessary  that  he 

„ shonld  do  80.*   A  carrier,  after  a  refnaal  of 

Timo  ol  dBUrarj.  .  .        -i , 

the  goods  at  the  oonstgnee's  address,  ra  an 

involuntary  bailee,  and  is  only  bonnd  to  act  with  reasonable 
care  and  oantion  with  respect  to  the  goods.*  He  may  then 
recover  expenses  reasonably  incurred  in  the  custody  of  the 
goods,  and  would  seem  also  to  have  a  lien  for  the  same.^ 
Where  there  is  no  special  contract  as  to  the  time  of  deli- 
very, it  most  be  within  a  reasonable  time ;  bnt  if  the  earrisr 
has  Qsed  ordinary  diligence  to  prevent  delay,  he  is  not 
liable  for  delay  from  accidents,'  or  oaneea  beyond  hia 
control.'  A  contract  by  a  railway  company  to  carry  by  « 
particular  trun  which  ordinarily  arrives  at  a  particalar 
honr,  ia  not  a  warranty  titat  it  will  so  arrive,^     A  delivery 


1  Stoi7  an  Bailments,  U1.S. 
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to  a  wron^  penoD,  even  innooeatly,  ia  a  oonvenion;^  bat  a 
delJTflry  to  the  oonsif^efl  samed,  thongh  at  a  place  afaort  oE 
that  named  is  a  good  delivery  as  against  the  oonHigDOr.t 
Where  bills  (rf  lading  are  drawn  in  gets,  the  mastdr  of  a  ship 
or  a  warehonsemao  m  his  agent  will  not  be  gatlty  of  oon- 
version  by  deliveriDg  the  goods  to  the  holder  of  the  second 
bill  where  ih9  first  has  been  endorsed  for  valoe  to  a  third 
party,  nnlets  he  had  notice  thereof.'  Where  the  carrier  is 
agent  for  the  sale  of  the  goods  on  arrival,  then,  as  soon  aa 
the  goods  are  lauded  or  stored  for  sale,  he  is  only  liable  as 
factor;  and  where,  by  the  oonrae  of  trade,  a  single  paymeDt 
aa  freight  is  made  to  the  owners  of  the  ship,  the  master 
is  their  agent  as  factors,  bat  it  is  otherwise  if  there  is  a 
distinct  agreement  with  the  master  alona.^  So,  where  lag- 
gage,  &o.,  is  lodged  in  the  cloak  room  at  a  railway  station, 
it  is  not  received  by  the  company  as  carriers,  but  it  is  a 
deposit  with  or  without  hire  as  the  case  may  be."  - 

327.  The  carrier  is  exonsed  where  there  has  been  loss  by 
mm  nonJdi-  '•>*  *ok  o*  Go^<*  by  pnblio  enemies,  or  by 
TBirii  eionMd.  reason  of  inherent  defaots,  or  where  from 
tbe  nature  of  the  goods  they  are  liable  to  peonliar  risks,  and 
he  has  taken  all  proper  precaatiooa  gainst  them ;  or  where 
there  has  been  a  seisare  conseqaent  npon  some  illegal  act  of 
the  shipper,  or  where  the  right  of  stoppage  in  transit  is 
dnlyezercised.'  Where  an  adverse  title  is  set  up,  and  notice 
is  given  to  the  carrier  not  to  deliver,  he  will  deliver  to  either 
party  at  his  peril.^    When  goods  are  consigned  to  a  vendee 


1  Story  on  BailmeDti,  S45  b  j  BoM 
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4  Btory  on  Bailmentj,  54ft— 8. 
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WhoaboDld  toe    Ai^^  loBt,  the  consigDee  is  t)ie  persoD  to  sae 
thecBmer.  j|jg  carrier,  for  the  coii8t|fuor  was  his  agent 

to  retain  liim :  it  ia  otherwise  where  the  floods  were  sent  for 
BpproT&l;  or  where  the  carrier  contracted  with  the  con- 
sigDOr  in  oousideratiou  of  his  becoiuiuff  responsible  for  the 
fail's ;  so  where  the  property  has  not  passed  to  the  vendee, 
or  the  carrier  is  not  of  the  vendee's  aeleclion  expressly  or 
impliedly,  or  generally  where  he  is  employed  by  the  con- 
signor, and  the  goods  are  at  his  risk,  then  the  consignor  la 
the  proper  platiitiS.' 

328.  Od  delivery  of  goods  to  a  carrier,  he  acqaires  a 
GoDsnl   righta     "P^cial  interest   in  them  enabling  him  to 

Dfftourier.  soe."     Though  the  otrriage    is  dispensed 

with,  the  hire  may  be  demanded,  as  there  have  been  riska 
incurred  by  the  delivery  to  him  ;^  so  the  hire  may  be  de- 
manded in  advance,  and  be  has  a  lien  for  the  hire ;  bnt  this 
is  a  particnlar  lien  only,  and  cannot,  even  by  notice,  bat  only 
by  a  special  contract,  be  made  a  general  lien  ;*  bnt  a  lien 
does  not  authorise  a  sale,  but  it  will  exist  though  there  has 
been  a  wrongful  deliveiy  by  one  not  the  owner,  if  the  carrier 
curries  the  goods  innocently.^  Generally,  the  coneignor  is 
bound  to  pay  the  hire  or  freight,  but  the  oonsigaee  may 
expressly  or  impliedly  engage  to  do  so,  and  then  he  also  ia 
responsible  for  the  same.* 

329.  A  common  ferryman  is  a  common  carrier,  and  ia 

bound  to  provide  safe  and  secure  ferry  boats, 

naa  ii  a  commoD     and  Safe  slips  and  lauding  stages,  and  nil 

proper   means   and  appliances  for  the  safe 


1  CmU   v.   ChspIiD,  8  Q.   B.  48S  ;  I     4  Wright  «.  Snell,  S  B.  A  Aid.  SfiO  : 
Coomb*  V.  Brintol,  &«.  Bj.  Co.,  £7  L.   1  Selw.  N.  P.  465. 

J.  S6B,  401,  Bish.  ;  1  Snlw.  If .  F.  466.        6  8torr  on  B^lmeotf,  S3S,  568. 

2  Btor;  on  BuLmenta,  6S5.  6  Id.  589. 

3  Ibid.  1 


n,gn,-.rihyGOO^Ie 


COmiOH    0ABB1KB8.  o^3 

transit  of  persons  who  may  have  occasion  to  nse  the  ferry 
for  themselves,  or  for  the  transit  o!  their  horses  and  car- 
riages, Inggftge  and  tnerchandize.'  In  Eagland  it  seems  that 
an  ancient  or  common  ferry  is  a  monopoly  derived  from  royat 
grant,  and  that  the  ferryman  is  bonod  always  to  keep  such 
a  ferry  up  and  is  liable  by  indictment  if  he  neglect  to  do 
BO.'  If  the  ferryman  overloads  the  boat,  aod,  for  the  safety 
of  the  lives  of  the  passengers,  it  becomes  necessary  to  throw 
some  of  the  goods  over,  the  ferryman  will  be  liable  to  the 
owners  thereof,  bnt  not  if  the  Decessity  arose  from  a  storm, 
no  defanlt  being  in  the  ferryman.^  A  right  of  ferry,  where 
it  exists,  is  limited  by  the  particular  nser,  as  from  spot  A  to 
B.  A  new  line  that  is  not  substantially  the  same  as  the  old 
line  is  not  an  invasion  of  the  right ;  but  there  is  no  precise 
rule  as  to  what  proximity  is  an  invasion.'  The  right  is  also 
limited  to  carrying  by  means  of  s  ferry,  and  would  not 
extend  to  a  bridge  in  substitution  of  it;  and  a  new  high- 
way, as  a  railway,  or  the  carrying  of  a  new  or  different 
trafSc  wonld.not  be  an  invasion  of  the  right,"  The  right  to 
the  tolls  of  an  ancient  market  is  a  very  similar  franchise, 
the  invasion  of  which  is  an  injury  and  may  be  restrained  by 
injunction;  and  it  is  a  question  of  fact  whether  the  rival 
market,  though  not  held  on  the  same  day  or  of  precisely  the 
same  kind,  is  a  disturbance  of  the  franchise."  Ordinarily 
the  mere  selling  in  a  private  shop  not  within  the  limits 
of  a  market  marketable  goods  on  a  market  day  is  not  a 
distarbance  of  the  market,  thongh  the  shop  may  be  opposite 
to  the  market,  and  though  as  a  matter  of  fact  there  is  the 

I  VTiUooglibj  V.  Horridge,  13  0-  B.  I  SU.      ' 
7111.  G  Hopkiu  ».  O.  N.  Br-  Oo.,  3  Q.  B. 
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benefit  of  the  larger  oonoonrse  of  peoplfl  OB  the  muket 
day.'  Want  of  doe  space  for  Bellsra  in  the  nurket  is  a 
defence  to  an  action  against  a  de^er  who  cannot  find  room 
in  the  market,  and  Belts  ontaide  it ;  bat  it  i«  not  a  defeDoe 
for  setting  ap  what  is,  in  efieot,  a  rival  maricei  place  for 
sncb  sellers.*  It  seems  that  the  franohite  of  a  market  haa 
nothing  to  do  vith  the  ownership  of  the  gronnd,  thoagh  it 
ma;  be  that  the  want  of  snob  ma;  hinder  the  eDJoyment  of 
the  franobise.  Sncb  a  market  ma;  be  confined  b;  metes 
and  boands,  or  it  ma;  be  without  BDch,  so  that  the  extent  of 
its  looatioD  ma;  var;  with  opportnnit;.'  80  far  as  a  ferry 
or  a  market  ia  a  franohise,  an  injar;  to  its  eiijo;meDt  is 
obvioosly  an  invasion  of  a  general  right  good  against  all 
others,  and  bo  is  reall;  a  tort  of  the  first  olasa  j  bnt  apart 
from  its  origin,  and  in  respeot  to  the  defaults  of  the  owner 
of  snch  franchiBe,  his  position  is  so  analogoos  to  that  of  a 
common  carrier  or  an  innkeeper  that  the  snbjeot  is  appro- 
priate for  notice  here. 

330.     There  are  some  persons  who  resemble  bailees,  bat 

their  onstod;  of  goods  is  not  consequent 

.**""~"''''*    upon  any   contract;   thus,  revenoe   officers 

Of  CDBTODT.  r  i  II 

and  others  who  seiise  property  for  sapposed 
jadioul  offiom"      forfeitures ;  if  the  seisnre  was  without  jas- 

tifiable  canaei  the;  are  responsible  for  all 
losses  and  damages ;  if  the  seisnre  was  for  a  jastifiable  canse, 
the;  are  responsible  onl;  for  losses  and  damages  occasioned 
b;  the  want  of  ordinar;  diligence.*  So,  the  officers  of  a 
Court,  entrusted  with  the  onstod;  of  property,  are  bound  to 
exercise  ordinary  diligence ;  and  the  same  rule  applies  to 

1  HanohMter  «.  Lyoa*,  IS  Oh.  D,  1 
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mucin  of  pro-     imseiyerB,  uid  other  depositariefl  appointed 
P"**  by  the  Oonrt.'    The  finder  of  lost  property 

on  luid  is  Bobjeot  to  the  Bame  responsibility  aa  an  ordinary 
bailee;  he  may  not  sae  for  aalrage  or  compenaation,  bat  be 
may  detain  the  goods  till  paid  for  hia  tronble,  and  aa  to 
goods  commonly  on  sale,  be  may  sell  them  if  perishable,  or 
iE  his  charges  amoant  to  two-thirds  of  the  yalne  and  the 
owner  deohnes  to  pay  them.'  Salvors,  or 
those  who  aasist  and  save  abips  in  distreas 
or  abandoned  at  sea,  are  entitled  to  salrage,  and  have  a 
lieu  for  the  same ;  they  are  bound  to  exeroise  ordinary  dili- 
gence, and  are  bond  fide  poBseaaors  whose  posseBaion  cannot 
be  lawfolly  displaced  by  any  third  persons.^ 

331.     Another  class  of  torts  by  breach  of  a  private  daty 
AcTioits    voB    existing  generally  by  reason  of  a  contract 
°"""-  between  the  parties,  is  where  damage  ensnes 

from  deceit.  The  frand, — that  is  the  wrong  itself, — is  always 
a  tort,  nnd  the  occasion  is  generally  that  of  some  contract, 
thongh  this  need  not  be  with  the  wrongdoer;  tbas  where  A 
deceives  B  into  making  a  contract  with  C,  there  is  no  privity 
of  contract  between  A  and  B,  bnt  the  contract  between  B 
and  C  is  the  occasion  of  A'b  liability  for  a  tort  to  B,  Where 
the  frand  does  lead  to  a  contract  between  A  and  B,  this 
may  afford  ground  either  for  a  resciBsion  of  the  contract,  or 
for  a  defence  to  specific  performance ;  bnt  these  are  strictly 
oontractnal  remedies,  and  are  qnite  distioot  from  the  remedy 
for  the  tort  of  deceit  canaing  damage  to  B  in  the  ezeontion 
of  the  contract.*  If  a  falsehood  be  knowingly  told,  wi^  an 
intention  that  another  person  should  believe  it  to  be  tme, 
and  act  upon  it,  and  that  person  has  acted  npon  it,  and 

a  BtlbMDta,  SSO-l. 
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thereby  BoffeTed  damage,  the  party  telling  the  falsehood  'a 
responsible  ia  damages  in  an  aotion  for  deceit,  tbere  being  ft 
conjaaotioD  of  wrong  and  loss,  entitling  the  iDJnred  part; 
to  oompensation.*  The  weight  of  authority  in  England  cer- 
tainly ia,  that  there  mast  be  moral  aa  well  as  legal  fraud; 
in  truth  there  ia  no  anoh  distinction,  and  there  ia  no  mora 
senae  in  the  term  "  legal  fraud,"  than  there  woold  be  in 
legal  heat  or  cold.  There  never  can  be  a  well-fouaded 
complaint  of  legal  fraud  except  where  some  duty  is  shewa 
and  correlative  right,  and  some  violation  of  that  duty 
and  right.^  It  is  not  necessary,  in  all  cases,  to  show  that  ths 
syie  KpTeNDt-  defendant  knew  the  representation  to  be 
»Uon,  irbiii.  ontrue  :   for  if  he  made  the  statement  for  ■ 

fraudulent  parpose,  and  without  believing  it  to  be  tme, 
and  with  the  intention  oE  inducing  the  plaintiff  to  do  an  set, 
and  that  act  is  done  to  the  prejudice  of  the  plaintiff,  the 
defendaafc  is  liable.'  The  frand  is  the  gist  of  the  aotion,  u>d 
benae  in  an  aotion  (or  deceit  the  plaintiff  must  eatsbliali 
that  the  defendant  has  made  a  statement  false  in  Itti 
and  frandulent  in  intent.  IE  a  man  makes  a  Btatement 
knowing  it  to  be  nntrne  with  the  intention  that  another 
should  act  upon  it,  that  obviously  ia  fraud ;  eo  also  if  a  man 
recklessly,  not  caring  whether  it  be  true  or  false,  makes  ■ 
statement  with  the  intention  that  another  should  act  upon  id 
that  also  is  fraud.  In  both  oases  there  is  the  moral  turpi* 
tade  which  is  necessary  to  maintain  an  action  for  damagei 
for  deceit.  IE  a  man  makes  a  statement  which  he  believe) 
to  be  true  but  which  is  in  fact  nutme,  even  though  made 
with  the  intention  that  another  should  act  upon  it,  this  will 

1  TIm  kading  oaie  ii  Pailey  «.  Free- 1  9  Writ  *.  BeU,  I  8i.  D.  Sffi,  Ml : 
nuD,  S  Bn.  L.  O.  63.  8m  sIm  PolliiU  Joliffa  «.  Biktr,  II  Q.  B.  D.  27»-ff*- 
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nofc  Bnffica  to  maintain  saoh  action,'  Hence  there  is  a  wide 
distinction  between  an  action  for  deceit,  and  a  enit  to  set 
aside  a  pnrchaBe  obtained  by  misrepresentation ;  as  in  the 
latter  case  the  plaintiff  may  succeed  thongh  the  misrepre* 
sentatiott  was  innocent.'  From  actions  for  deceit  must  also 
be  distinguisbed  those  cases  in  which  the  frand  was  by  soma 
third  person,  bnt  was  directly  csnsed  throngh  the  negligenca 
of  the  defendant  who,  in  breach  of  some  dnty,  afforded  him 
the  means  for  committing  the  frand,  and  so,  as  against  the 
plaintiS,  is  estopped  by  his  own  condoct.'  The  representa- 
tioa  need  not  be  made  directly  to  the  plaintiS ;  it  is  boS- 
oient  if  it  be  made  for  oommnnioation  to  bim  or  to  the  olass 
of  persons  to  which  he  belongs,  or  to  the  pnblio  generally 
with  a  Tiew  of  its  being  acted  on.*  It  is  not  necessary  to 
prove  that  the  false  representation  was  made  from  a  corropb 
motive  of  gain  to  the  defendant,  or  a  wicked  motive  of  injury 
to  the  plaintiff ;  whether  the  defendant  has  any  interest  in 
the  assertion  he  makes,  or  in  the  matter  respecting  which  it 
is  made,  is  perfectly  immaterial,  the  general  rnle  beings 
that  if  any  man  makes  a  fraadulent  representation  for 
another  to  act  apoa  it,  either  directly  or  indirectly,  and  it 
is  calcnlated  to  indnoe  that  other  person  to  aofc  on  it,  and 
be  does  act  on  it,  the  person  who  makes  the  represent- 
ation is  responsible  in  damages.'  Bnt  the  damage  mnst  be 
bronght  about  by  the  wrongfal  act  of  the  defendant;  it  will 
not  be  so,  if  in  fact  the  plaintiff  did  not  rely  npon  the  repre- 
sentation ;  bnt  it  will  be  no  defence  that  the  plaintiff  was 
partially  influenced  by  other  indacements  to  act  npon  it.' 

BilTMter.  L.  B.  9  t).  B.  34. 
G  PolblU  «.  Walter,  iB.Sc  Ad.  114. 

e  Clarke  v.  DiokwD,  S8  L.  J.  SSG  O, 

8  Ooientry  «.  Q.  E.  Bj.  Oo.,  11  Q.   P.  ;  Arkwrigfat  *.  Newbold,  17  Cli.  D . 
B.  D.  776.  834  ;  Smith  v.  Chadwiok,  20  Cb,  D. 

4  Switc  V.  Winl^rboUiUD,  L.  K.  6  Q.   4fi  ;  9  Ani.  Ou.  20L 
B.iSSud9Q.B.  801;  Kiebudion *. 
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In  reapaot  to  contracts,  frand  and  misrepreaeDtation  are 
defined  and  diatingaished  in  Sections  17  and  18,  Indian 
Contract  Aot.  The  former  iavolves  the  intent  to  deceive, 
while  the  latter  fieenu  to  be  an  nnjnstifiable  bnt  innooenc 
misleading.  Fraud  affecba  agents  and  prineipale  alike,  and 
active  fraud  makes  all  oootraots  voidable;  bat  not  so 
passive  or  silent  frand,  or  misrepresentation,  if  the  truth 
was  diaooTerable  by  ordinary  diligence. 

382.  An  action  is  maintainable  for  a  false  and  malicioas 
representation,  thongh  made  under  tbe  pre- 
tenoe  of  a  claim  of  right,  if  it  was  made 
witbont  reasonable  and  probable  oanse,  and  must  have  been 
IcnowD  to  be  faiao  by  the  party  making  it,  and  special  dam- 
age has  reaolted  to  the  [daintifi  from  the  wrongfal  act;  as 
where  one  has  falsely  pretended  that  he  waa  entitled  to  a 
lien  on  goods.*  But  if  A  makes  a  false  representation  to  B, 
to  indaoa  him  to  bring  an  action  against  C,  and  B  sues  and 
recovers,  no  action  will  lie  by  C  against  A..'  For,  in  general, 
it  is  not  actionable  to  induce  a  third  person  to  bring  a 
wrongfal  action,  except,  perhaps,  ander  the  cironmstanoea 
stated  in  Section  68;  so,  a  man  shall  not  have  an  action 
against  another,  because  that  other  baa  previouBly  brought 
an  action  against  him,  the  mere  exercise  of  the  right  to  sue 
not  being,  in  itself,  a  ground  on  which  any  one  is  enabled 
to  say  that  he  is  damnified  ;^  and  so  also,  no  action  will  lie 
against  a  person  for  giving  false  evidence  at  a  trial.*  If  b 
man  undertakes  positively  to  assert  that  to 
hiomi  to  be  true,  be  true  whioh  he  does  not  know  to  be  trae, 
and  which  be  has  no  gronnds  for  belieriog 


). Bf.  Oa.i  S  Q.  b!      4  Collioi v/Oeie, k  Jar.N.' 3.  WS. 


\\jOO^\C 


AOIIOMS  fOB  DldlT. 


329 


to  be  trne,  he  does  ia  reality  mftke  a  wilful  repreBentatioa 
wbioh  lie  kaowH  to  be  f&lse.*  It  is  no  defenoe  that  the 
representatioa  ia  oapnble  of  a  mflaning  not  literaUy  false,  if 
that  ia  not  the  proper  sense  in  which  the  worda  ought  to  he 
taken  as  osed.' 

333.     If  directors   of   pnblio    companies  authorize  the 
Dincton     o  t    pnbliostioa  and  oircnlation  of  prospeotnBes 
oMDiaiius.  ^Q^  BdrertiaementB  conoeming  the  afiaira  of 

the  company,  containing  statements,  with  their  Hignatarea 
annexed  thereto,  which  are  false  to  the  knowledge  of  the 
directors,  or  which  the  direotora,  from  their  position  and 
meana  of  knowledge,  may  fairly  be  taken  to  warrant  aa 
tme,  they  will  be  responsible  id  damagea  to  parties  who 
have  taken  shares,  and  inreated  money  in  the  company,  on 
the  faith  oE  theae  proepeotnses,  and  hare  snstained  damage 
Id  ooDSeqnenoe  thereof.'  Bnt  the  estate  of  a  deceased 
director  not  ahowo  to  have  beneEted  by  the  deceit,  cannot 
be  made  liable  for  the  losaea  from  it.*  Where  the  company 
haa  adopted  theso  repreaentationa  there  may  be  an  action 
against  the  company  also,  bnt  not  againat  an  individnal 
abareholder  who  haa  not  signed  the  report.'  Wbere  the 
company  are  in  troth  the  priacipala,  and  directora  mere 
intflrmadiate  a^^mts,  then  in  the  abaenoe  of  personal  fraud, 
iadiridnal  directors  are  not  liable  for  the  fraadolent  acta  o£ 
agents.*     So  an  innocent  director  ia  not  liable  for  the  fraad 


I  Btui  ■.  Bdmoddi,  13  0.  B.  Taft. 

a  Oluka  *.  Diokwn,  £8  L.  J.  239 
O.P. 

8  HtndarMn*.  lAoan,  L.  E.  6  Sq. 
240 1  Bmm  Binr,  &a.  Oo.  *:  Smith, 
L.  R.  ■*  H.  L.  04  ;  jMkMU  «.  Tof 

Siud.  itud.  aoe  I  FMfcti.  OnroM,  L. 
.  6  H  L.  >77 1  Photpluta  S.  Oo. 
BkTtmut,  S  Ch.  D.  3M. 
4  Pe«k  B.  Oarssr.  L.  B.  6  H.  L.  SSS. 
fi  Sm  Sew  Bnuuwick,  &e,  Co.  - 


..    Tnllooh,   e  Jnr.  :. , 

Olftrka  •.  Diokno,  S8  L.  J.  »C  C.  F. ; 
Bury  «.  flroakn,  I  John  A  H.  !7  ; 
Addu  «.  W.  fi.  SaoUuid,  L.  S.  1 H.  L. 
So.  146. 

8  Wiii  «.  Bunstt,  S  Ex.  D.  41  and 
2>Si  on  flridanM  of  fnnd  thrassh 
•gent,  na  Blake  t.  AUnon  L.  A.  Co.,  4 
O.P.D.W. 
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of  his  OO-^inctors  in  iasning  &lse  reports  and  p&ying  falsa 
dividaads,  where  the  aooouDta  are  aadited  by  respoDsible 
offioers,  and  he  had  no  groand  for  euapeoting  frand  and  bo 
vaa  Bofc  guilty  of  negligence.^  A  mia-BtatemeDt  of  iatentiou 
may  be  the  same  as  a  miB-statement  of  fact,  aa  where  deben- 
tnres  are  iasaed  for  aa  alleged  parpose  not  aabstantially 
that  for  which  they  are  to  be  nsed,  and  if  a  plaintifi  in  fact 
relied  on  anch  miB-statement,  though  otherwise  mistaken 
as  to  their  valne  as  a  seonrity,  he  may  have  an  action  for 
deceit  agunst  the  directors  peraonally  reeponstble  for  the 
proapectos  of  their  issue.*  Bat  the  prospeetaa  of  an  intended 
company  affects  only  the  origioal  allottees  to  whom  it  waa 
issued,  and  not  subsequent  parchasers  of  shares  in  the 
market  after  its  parpose  was  exhausted.'  The  manager  or 
secretary  of  a  joint-stock  bank  is  not  civilly  irresponsible  for 
false  or  fraudulent  Btatements,  touching  the  state  of  the 
bank,  wbiob  induced  plaintiff  to  buy  shares,  although  be  may 
bave  acted  under  the  authority  of  the  directors.*  A  false 
representation,  to  be  the  representation  of  the  oompany, 
mnst  be  made  by  a  report  adopted  at  a  general  meeting,  and 
put  forth  to  the  public,  either  intentionally,  or  becoming 
circulated  in  the  ordinary  course  of  businesa.  A  oompany 
will  not  be  allowed  to  retain  any  direct  advantage  from 
fraudulent  representations  of  their  directors,  as  an  increased 
price  for  their  shares  j^  but  they  would  not  be  liable  for 
any  incidental  loss  to  the  plaintiff,  nnleas  they  knew  that 
the  representations  were  made  with  intent  to  defraud  the 
plaintiff.^    A  person  has  a  right  not  only  not  to  be  misled 


1  I»  r*  DuLhom  A  Co.,  £G  Oil   D. 
758. 
3  Kdgiiigton  *.  FitcmMdoa,  SO  Ob. 


G  Addis  •.  W.  B.  Bootlmnd,  L.  B.  1 
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6  Saw  Bninnriofc,  &e.  Co.  *.  Oony- 
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by  any  BtatementB  &ctiiaI1y  false,  bot  to  be  informed  of 
all  the  facts,  the  knowledge  of  which  might  reasonably 
bare  deterred  him  from  oontractiog  for  shares ;  a  prospec- 
tus may  thus  oontain  eitber  miarepreaentationsj  or  the 
absenoe  of  tme  representation.'  Still  mere  trifiing  errors, 
or  overpraise  of  the  prospects  of  a  company,  will  not  amonnt 
to  a  deceptive  statement.'  A  misrepresentation  as  to  a  mere 
matter  of  law  is  not  a  gronnd  for  relief.'  Thongh  it  is 
enongh  to  show  that  there  was  a  frandnlent  representation 
as  to  any  part  of  that  which  indaced  the  party  to  enter 
into  the  oontraot  which  he  seeks  to  rescind,  yet  an  iunocent 
misrepresentation  or  misapprehension  not  constitnting  a 
complete  difference  in  sabstance,  (and  so  a  failare  of  ooDsid- 
eration)  is  not  a  ground  even  for  rescission,  and  maoh  less 
for  an  action  for  deceit.*  So  a  party  otberwiaa  entitled  may, 
after  a  knowledge  of  the  misrepresentation,  be  barred  by 
acquiescence  and  acta  inoonsiBtent  with  his  right  to  repu- 
diate." A  false  representation  by  an  officer  of  a  company, 
(not  being  within  the  scope  of  his  authority),  even  thongh 
made  at  the  office,  ia  not  the  representation  of  the  oompany.* 
The  member  of  a  company  thongh  induced  by  fraud  to  take 
ahares  in  it,  and  ao  having  a  good  defence  aa  between  him- 
Belf  and  the  company,  may  still  be  liable  to  the  creditors  of 
the  company  and  to  contribnte  to  the  assets  for  their  pay- 
ments For  a  person  indpced  by  frattd  to  buy  a  chattel  may 
retain  it  and  yet  sue  for  damages,  but  he  who  buys  shares, 
bays  not  a  chattel  but  a  ahare  in  a  partnership,  and  then 

1  KawBraniwiokOa,*  MngBeridBa,!  B.  567. 
7  Jar.  IT.  8.  183  i  Peek  *.  Garoaj',  L.       5  £«  varU  Brini,  L.  B.  1  Eq.  48S  ; 
B.  6  H.  L.  877.  Bharplej  ».  L,  Kj.  Co.  ,2  Ap.  O.  663. 

3  Euoh«.rminaelkBT.Oo.,llJar.       6  £i  p.  Fiowd,  S  L.  T.,  H.  S.  81S. 
S.  8.  Ma  1  L.  B.  8  H.  L.  99.  7  0>kM  •.  Tnrqoand,  L  B.  3  H.  L. 

3  fiuhdal**.  Foid,  L.  B.  2  Xq.  7G0.    liB  ;  Blone  •.  City  Bank,  S  C.  P.  D. 

4  Eranedj  ■.  P.  le.  Co.  L.  B.  S  Q.  '382. 
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the  only  remedy  is  resciBaioD  and  reetitntioB  on  both  aides, 
and  that  ia  only  poaaibla  bo  long  as  the  company  ia  a  going 
oonoern.*  There  mast  be  not  only  repudiation  bnt  steps 
taken  to  enforce  it  before  the  winding  up;  an  equity  that 
might  avail  before  that,  caonot  then  be  set  np  against  the 
creditors  and  oo-contribatories.'  A  eingle  shareholder  may 
have  an  action  against  the  direotors,  or  any  one  of  them,  in 
respect  of  any  tranaaotion  which  the  body  of  shareholders 
oonld  not  sanction,  as  the  frandnlently  declaring  dividends 
ont  oE  capital;  bnt  otherwise,  the  company,  and  not  the 
directors,  may  be  liable.'  The  personal  liability  of  directors 
is  governed  by  the  ordinary  law  of  principal  and  agent ;  and 
a  shateholder  may  sne  them  personally  where  he  oharges 
them  with  breach  of  their  trnst  towards  the  company.* 
Directors  having  a  discretion  as  to  accepting  a  transfer  of 
shares  most  exercise  it  reasonably.'' 

334.  An  action  for  iH^aoh  of  warranty  is  of  course  an 
action  on  the  contract,  and  then  if  the  misrepresentation 
amoanta  to  a  warranty,  it  is  immaterial  that  it  waa  ionooent* 
But  for  an  action  in  tort  for  deceit  the  misrepresentation, 
whether  it  strictly  amounts  to  a  warranty  or  not,  mnat  have 
been  fraudulent,  that  is,  be  known  to  be  false  and  be  made 
with  the  intention  of  its  being  acted  on  to  the  damage  of  the 
plaintifE.'  In  using  the  word  warranty  it  is  not  meant  that 
the  warranty  between  the  parties  has  the  effect  of  a  ooatraot ; 
it  is  no  more  than  a  misrepresentation ;  bat  it  ia  no  lese.^ 


1  HoDldiwortli  ■■  Gb^Kiw  Btnk,  S 
Am.  Gu..)17  I  Barg^'f  C«Je,  IG  Cli. 
D.  607. 

1  SooUuh  Fat.  Oo.  *»  r*,  2B  CIi,  D. 
439  i  cm  f nod  u  »  dafmue  to  (peoMa 
parfornuuiM,  we  Spaoific  Belief  Act, 
■■  S8  {b),  and  a*  »  sroaod  loi  raasu- 

3  Daridaon  •.  Tnllooli,  0  Jnr.  K.  B. 
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1  i:q.  a. 

8  Ohandaloi  *.  IjOoum,  1  Sm.  Ii.  O. 
18S. 

7  lADsridg*  f .  Utj,  4  K.  «  W.  S»7. 


Kt.i(.H)i^lC 


ACTIONS   rOK  SBCUT. 


WbeneveF  a  repreeentfttion  amoants  to  a  warranty  or  posi- 
tive assertion  of  the  faot  stated,  and  ia  nn- 
BepreMnttliaiii 
ftmonntiaB   h>   ■     tme,  it  18  really  irananlent,  whether  there 
'"™"  '■  WM  knowledge,  or  want  of  knowledge,  of 

the  nntrnth  on  the  part  of  the  person  making  it.^  It  is 
eqnally  false  and  fraudulent  for  a  man  to  affirm  his  know- 
ledge of  that  of  which  he  knows  nothing,  as  to  aver  that  to 
be  trae  which  he  knows  is  not  true.'  A  warranty  will  not 
bind  a  man  in  a  thing  that  ia  apparent;  as  to  warrant  that  a 
horse  has  both  his  eyes,  when  he  is  manifestly  blind  of  one 
of  them.'  But  a  purohaaer,  who  relies  upon  a  fraudulent 
warranty,  is  not  bound  to  make  any  partioalar  examination 
of  a  horse  before  he  buys ;  and  though,  if,  not  relying  on  the 
warranty,  he  had  done  so,  he  might  have  ascertained  the 
defect,  be  may  have  an  action  for  deceit.*  One  who  know- 
ingly sells  goods  with  a  counterfeit  trade-mark  will  be  liable 
io  an  action  for  deceit  to  the  porchaaer  for  damages.'  If 
what  passes  between  a  vendor  and  parofaaser  forms  no  part  of 
the  negotiation  ending  in  the  purchase,  it  cannot  be  treated 
aa  a  warranty ;  a  previous  private  representation  regarding 
a  horse  afterwards  sold  by  public  auction,  ia  not  a  warranty." 
The  representation  by  a  party  of  a  particular  fact,  where  the 
means  of  knowledge  lie  peculiarly  or  exolnaively  within  his 
reach,  will  be  a  warranty;  aa  where  a  diamond  merchant 
fraudulently  represents  a  particular  stone  to  be  a  diamond, 
and  sells  it  sa  suchT  But  a  representation  concerning  a 
matter  which  is  obvions  to  ordinary  intelligence,  and  lies  as 
much  within  the  knowledge  of  one  party  as  the  other,  will 


1  mUknuon  «,  AUkd,  S  Eut.4M. 
S  Par  Lord  Uaiiifldd  in  SohiMidst 
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not  iodaoe  liability  nnleBa  made  fraadalently  Cor  tlie  pur- 
pose] and  with  the  effeot,  oE  thromng  the  other  party  off  his 
gQHrd.'  So,  a  mere  expressioa  of  opinion  and  belie{  aa  to 
euoli  a  matter,  will  not  makB  a  mail  liable.'  Ad  adrertiw- 
meat  of  a  sale  ia  not  a  contract  or  warranty  that  any  or  all 
of  the  articles  advertised  ehall  be  put  np  to  snie ;  bat  an 
advertisement  to  let  where  there  is  no  intention  or  power  to 
let  will  give  a  cansa  of  action  to  any  one  who  incnrs  expense 
in  conseqnence.^ 

335.     It  is  not  neoeaeary  that  the  seller  should  say  "  I 

.  ..  ,  .    ,     warrant;"  it  is  sufficient  if  he  savs  that  the 

Artiolei  legDired  ' 

f or  i«rbiaiilu  pur-    article  he  sells,  18  of  a  particular  quality,  or 

^°^'  fit  for  a  particnlar  specified   parpoae/     A 

person  wbo  receives  an  order,  and  gets  an  article  made  for 

a  particular  purpose,  is  as  mnch  the  manufacturer  of  it  as 

the  person  who  actually  makea  it.'     In  buying  an  article 

for  a   particular  purpoae,  if  tfae   buyer  relies  on  his  own 

judgment,  and  not  on  that  of  the  seller,  he  cannot  have 

an  action  for  deceit.*    But  to  an  absent  purchaser,  every 

represeutation  as  to  the  fairness  or  quality  of  the  article 

sold,  is  a  warranty.'     A  eeller  is  liable  to  an  action  for 

deceit  if  he  fraudulently  misrepresents  the  quality  of  the 

thing  sold  to  be  other  than  it  ia  in  some  particulars  which 

the  buyer  baa  not  equal  means  with  himself  of  knowing; 

or  if  be  do  so  in  auch  a  manner  as  to  induce  the  buyer 

to  forbear  from  tnakiug  the  inquiries  which   for  his  own 

security  and  advantage  he  would  otherwise  have  made.^    In 
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386  ;  Richardton  v.  SiUester,  L.  B..  9 
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hla  of   Boodi     ^^^  ^^  ^^  goods  by  sample,  the  seller  ini' 
bj  wmple.  pliedly  represanta  or  warranta  that  the  bulk 

is  equal  id  qaality  to  the  sample,^  and  he  does  no  more 
than  thia.  The  purchaser  takes  the  risk  of  all  latent  de- 
feots,  and  infirmities  inherent  in  the  article,  and  ankoown 
to  the  seller,  whether  they  arise  from  natural  cansas,  or 
frandaleut  dealings  with  the  goods  by  parties  through 
whose  hands  they  hare  passed.' 

336.     In  England  it  has  been  decided,  hat  it  is  donfatCal 

BepreMntatiotu     1&^>  ^^^^  K°  aotion  for  deceit  will   not  lis 
byKgent.  against  the  principal,  where  a  contract  was 

indaced  by  a  represetitatioa,  which,  though  false  within  the 
knowledge  ol  the  principal,  was  not  so  within  that  of  the 
^ent.'  fiat  clearly,  if  a  principal,  oonscioiis  of  the  trnth, 
employs  an  agent  ignorant  of  it  with  the  express  motive  that 
he  tnay  make  a  false  statement,  and  so  make  a  aale,  the 
principal  is  liable  for  frand.*  The  Coart  of  Exchequer  was 
equally  divided  upon  the  other  qnestion,  whether  a  princi- 
pal, who  has  had  the  benefit  of  a  contract  induced  by  th« 
fraud  of  his  agent,  is  liable,  being  himself  innocent,  in  an 
action  for  deceit,  to  make  good  to  the  third  party  the  loss 
he  has  sustained  by  the  agent's  fraud.'  Id  the  latter  case, 
tbe  agent  would  of  course,  be  liable ;  but  in  both,  it  would 
seem,  the  principal  should  also  be  liable,  the  representation 
being  made  as  agent  and  being  one  that  would  have  been 
within  the  agent's  authority  to  make  if  it  had  been  true  f 
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Bnd  it  IB  plain  tlut  bhe  pnEcipal  ooald  not  sne  npon  a  ocni> 
tract  in  itselE  T&lid,  bnt  preoeded  and  bronght  abont  by 
f  randaletit  re  presentation  b  of  the  agent.'  Ths  Privy  Connoil 
has  held  that  fraad  and  any  other  wrong  by  a  serpant  or 
agent,  are  on  the  Sftme  footing,  and  the  principal  is  liable 
for  the  frand  of  hiB  agent  done  in  the  oonrse  of  his  bnunoBS 
and  for  hiB  benefit;  and  this  seetnB  to  be  the  principle  adopt- 
ed by  the  Indian  Contract  Act.'  The  ground  of  snob  liability 
of  the  principal  will,  howerer,  generally  be  that  the  wrong 
to  the  plaintiff,  thongb  a  tort  on  the  part  of  the  agent,  is  as 
to  the  principal  a  mere  breach  of  hia  warranty  or  holding 
out  as  to  the  antbority  of  his  agent ;  for  without  frand  on 
the  part  of  the  principal  be  will  not  be  liable  as  for  a  tort. 
In  this  way  a  corporation  is  as  mnoh  boand  as  an  indiridoal 
by  the  wrongfnl  acts  or  miBrepreaen  tat  ions  of  its  agent,  if 
occurring  whilst  acting  within  the  scope  of  his  authority ; 
and  even  if  sncb  aot  be  a  crime,  aa  where  the  secretary  of  a 
company  forges  the  signatures  of  directors  to  certificatea 
which  it  is  bis  duty  to  iasae.'  But  where  the  act  is  in  excess 
of  the  agent's  authority,  he  and  those  who  were  in  collasioa 
with  him  will  alone  be  liable ;  and  the  law  as  between  part- 
ners wonld  be  the  same.*  The  master  of  a  ship  has  only 
authority  to  sign  bills  of  lading  for  goods  when  shipped,  and, 
therefore,  the  owner  is  not  liable  for  the  fraud  of  the  master 
in  signing  bills  for  goods  not  shipped."  Bnt  if  the  written 
contract  ia  free  from  error,  this  bars  relief  for  an  agent's 
prior  innooent  misrepresentation.*   A  servant  combining 
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iritii  bis  muter  to  tell  an  aatrnth  to  the  prejiidioe  o£  ft  third 

person,  is  also  liable  with  his  master  to  moh  perioo.'  If  aa 

asent  who  baa  no  aathorit;,  and  knows  it, 
Falia  rapreMnt        °,  .       -  .  ..       - 

•tioB  M  to  an-    makes  a  oontraot  aa  banag  flDCB  aatbon- 
'''  ty,  he  is  responsible  in  an  action  for  deceit' 

And  even  if  he  makee  a  contract  as  agent,  hondjlde  believing 
that  he  has  anthoritf,  bat  has  in  fact  no  aathorit^,  he  is 
still  personally  liable :  bat  then  it  is  on  his  implied  contract 
as  to  his  aathority,  and  not  as  for  a  tort  in  an  action  for 
deceit.'  So,  if  one  employs  another  to  do  an  act  which  the 
employer  assumes  to  have,  and  appears  to  have,  a  right 
to  anthorise  him  to  do,  and  he  has  no  tnah  right  or  anthori- 
ty,  he  is  liable  for  a  tort  if  gnilty  of  deceit,  and  anyhow 
mnat  indemnify  bis  ageats  for  all  wrongfnl  acta  done  by 
them  in  the  oonree  of  snch  employment.*  Bat  an  infant 
cannot  be  sned  for  a  false  and  fr&ndnlent  representation  that 
he  was  of  full  age,  and  so  indncing  another  to  coatract  with 
him ;  and,  generally,  infancy  is  a  good  defence  to  an  action 
for  deoeit.'  So,  an  action  will  not  lie  ftgainst  a  husband  and 
wife,  who  are  sobjeot  to  English  law,  or  either  of  them,  for 
B  false  representation  by  the  wife  that  she  was  anmarried, 
whereby  the  plaintiff  was  indnced  to  make  a  contract  with 
her,  which  he  oonld  not  enforce  by  reason  of  her  being 
married.* 

337.     A  concealment  of  the  tmth  will  alone,  in  certain 
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...    cuee,    aad  under  certain   oirouinBtaiices, 

Oonoaalment  ot  ..-,■,.., 

troth  whuk  tot.     amonnt  to  a  fraad)  and  give  nae  to  an  aotion 

for  deceit,^  There  maj  be  a  onstom  in  a 
trade  tor  the  seller  to  diaclose  particalar  defects  at  the  time 
of  sale,  if  he  knows  of  them  ;  and  then  he  will  be  liable,  if 
lie  omits  to  do  so.'  And  generally,  if  a  seller  hnowa  of 
Intent  ind  ps-  material  latent  defects  atEeoting  the  valae 
tent  ieteau.  of  jhg  goods,  but  oSers  them  at  the  ordinary 

price,  knowing  that  the  bnyer  is  grossly  deluded  by  theii- 
appearance,  he  will  be  liable  in  damages  for  wilfnl  deceit.^ 
Bnt  i»tent  defects,  discoverable  by  ordinary  inquiry  need 
not  be  disclosed;  but  then  no  art  or  contriranoe  mast  be 
resorted  to  in  order  to  conceal  snch  defeote.'  If  a  statement 
by  one  party  was  either  beliered  to  be,  or  was  in  faot  trae 
when  made,  bat  ia  afterwards,  during  the  negotiations, 
found  to  be,  or  has  become  false,  there  is  a  duty  to  disclose 
the  real  state  of  things.'  Where  there  is  no  legal  obligation 
to  dirnlge,  mere  silence  on  the  part  of  the  vendor  thoagb 
be  knew  that  the  pnrchaser  was  mistaken  as  to  the  quality 
of  the  object,  does  not  avoid  the  contract,  nor  is  it  a  frand 
that  induces  liability  for  consequent  dam^e;  thus  exposing 
infected  animals  in  a  market  (though  penal)  ia  not  a  repre- 
sentation to  the  parchaser  that  they  are  sound.'  Converse- 
ly a  pnrchaser  is  bound  to  disclose  any  fact  exdnsivelj 
within  his  knowledge,  which  would  influence  the  price  of 
the  subject  sold ;  the  inducing  in  any  manner  a  vendor  to 
believe  the  existence  of  a  non-ezisting  fact  influencing  the 
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»Blea  with  aU    prioe,   will  render  the  sals   voidable,   bat 
'■°"^  otherwise  siniple  rstioeuce  does  not  amoimt 

to  legal  fraad.'  A  sale  of  a  chattel  "  with  all  faults/'  will 
□ot  jastify  a  sale  with  all  f i-aada  f  and  a  stipalation  that 
the  thiog  is  to  be  talcea  witboat  allowanoe  for  any  defect, 
error,  or  misdeaoriptioD,  protects  the  seller  oulj  from  all 
uointentional  mistakes  and  errors,  and  not  from  the  oonse- 
qnences  of  any  wilfal  deception,  or  false  statement,  thongh 
a  warrant;  is  expressly  refused.^ 

S38.     By  reoaoD   of  bis  employment,  every   miaiaterial 

officer  of  a  Court  has  a  duty  towards  any 
uatsc*  BY  "ira  painty  to  a  suit  who  is  entitled  to  the  exe- 
cooBT°*"  "'  *     cation  of  proceas  on  bis  behalf,  and  snoh 

officer  is,  therefore,  liable  to  an  action,  i£ 
be  fraudnlently  or  negligently  omits  to  perform  his  daty ; 
thns,  he  is  liable,  if,  from  frand  or  negligence,  he  omita  to 
arrest  on  mesne  or  final  process,  or  having  arrested  snfEera 
the  defendant  to  escape,  or  if  he  takes  insafficient  eeonrity, 
or  falsely  retnms  that  there  was  no  property  on  which  exe- 
cution oonid  be  had,  or  omits  to  acooant  for  the  proceeds  oE 
an  execation.  Generally,  an  action  will  not  lie  nnless  the 
plaintiff  proves  some  aotnal  damage  ;*  bnt  as  to  arrest  or 
Non-urart  or  escape  on  Gual  process,  no  actnal  loss  need 
"■^p^  be  shown,  since  the  plaintiff  is  entitled  to 

have  the  person  of  his  debtor  in  onatody  and  will  recover  at 
least  nominal  damages.'^  As  to  arrest  on  mesne  process  (as 
under  Section  477,  Code  of  Civil  Procedare,)  the  plaintiff 
mnst  prove  the  existence  of  the  debt,  and  the  damage  (rem 
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non-arreBb  or  eaoape.^  IE  the  person  to  be  arrested,  does 
Dot  abscond,  bnt  contioneB  in  the  ditily  ezeroise  of  his  osaal 
oconpation,  and  appears  pablicly,  and  the  officer,  negleoting 
to  arrest  him,  retnins  that  he  ifas  not  fonnd,  it  is  proof  of  a 
false  retnm.*  That  the  debtor  was  seen  abroad  after  the 
retam  of  the  writ,  and  that  bail  has  not  been  pnt  in,  will 
be  flvidenoe  oE  an  esoape.^  The  oCBoer  is  bound  b^  hia 
return  both  as  to  the  fact  and  the  time  of  the  arrest  ;*  and 
a  party  arrested  in  one  action,  ie  in  onstody  under  all  writs 
afterwards  delirered  to  the  officer,  unless  the  first  arrest 
was  illegfaL'  A  voluntary  escape  ie  by  the  express  consent 
of  the  keeper;  a  negligent  one  is  withoat  ooosent  or  know- 
ledge; release  by  mistake  is  a  voluntary  escape." 

339.  An  officer  is  boand  to  exercise  a  reasonable  discre- 
lUdng  Innffl.  ^^^  '°^  oantion  in  accepting  sureties/  and 
oiant  sBooritj-  alight  evidence  by  the  plaintiff  of  their 
insnffioieney  will  shift  the  bnrden  of  proof  upon  the  officer.^ 
If  he  actually  knows  that  the  party  is  not  responsible,  or, 
haviDg  the  means  of  informing  himself,  he  neglects  to  use 
them,  then,  notwithstanding  apparent  responsibility,  he  is 
liable  if  the  party  be  really  inanfficient.^  Repntation  among 
neighbours  is  evidence  of  the  surety's  credit.  If  one  of  two 
sureties  is  insufficient,   the  plaintiff  must 


gently  omitting  to  levy  execution  upon  the 
debtor's  goods, '^  or  for  want  of  care  in  not  selling  them  to 
the  best  advantage,^   or  for  falsely  retoming  that  there 
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were  oo  gooda,^'  or  that  they  remained  in  his  hands  for 
want  of  bnyera,'  or  that  they  wwa  sabjeot  to  prior  writs  or 
prior  assigiiineDts,  the  officer  having  notice  that  anch  prior 
writs  or  asugaments  were  fnnduleat.^  The  plaintiff  miut 
prore  some  actnal  loss.*  In  an  aotion  for  a  false  retorn  of 
no  goods  to  a  writ  against  the  goods  of  A  and  B,  the  plaia- 
tiff  mnst  have  a  verdict  if  he  prove  that 
either  had  goods.''  That  the  process  was 
abaolntely  void,  bat  not  merely  erroneons,  is  a  defence  for 
neglecting  to  exeoate  it,  or  for  an  escape.^  So,  the  jadg- 
ment,  on  whioh  the  writ  was  isBoed,  may  be  shown  to  have 
been  frandnlent  and  void,  bat  not  merely  erroneons;'  a  clear 
oaee  of  frand  most  be  made  oat,^  and  the  jndgment  cannot 
bo  impeached  on  the  ground  of  a  collateral  frand." 

340.     By  reason  of  the  contract  of  employment  between 

the  parties,  a  solicitor,  and,  in  India,  a 
Bbuciiotdutt         ,      ,     .     ,  ,   ,  .  ,.  ,.,. 

by  %  lolicUor  or    vakeel,  is  boand  to  exorcise  ordmary  diii- 

genoe,  and  to  employ  a  fair  average  amount 
of  professional  skill  and  knowledge ;  and  he  is  liable  to  his 
oliflot  for  damage  from  a  breach  of  duty  in  not  asing  snoh 
diligence  and  skill  ;">  aa,  if  he  negligently  or  ignorantly  oon- 
dacta  bis  client's  snit,"  or  soffers  him  to  enter  into  cove- 
nants and  stipnlations  more  oneroas  than  nsnal  wiUiont  ex- 
plaining to  bim  Uie  pecnliar  liability  that  will  be  inoarred.'* 
Bat  if  the  solicitor,  or  vakeel,  can  prove  affirmatively  that 
even  bia  diligence  woald  have  been  ineffeotaal,  it  is  a  bar  to 
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the  astion,  nuleefl  loss  has  occurred  independent  of  the 
necessary  result  of  the  Bait  or  other  proceeding.^  So,  it  is  a 
fraud  and  breach  of  faith  to  the  oiient,  if  a  Bolicitor  or 
vakeel,  in  any  way,  hbob  to  the  olient'a  prejudice,  the 
knowledge  of  the  olient'a  affairs,  which  he  acquired  dnring 
the  fiduciary  relation  between  them ;  and  not  only  may  ho 
be  made  liable  in  an  action  for  damages,  but  he  may  also 
be  prevented,  by  injunction,  from  so  nsiug  snch  knowledge.' 
A  BolicitoF  retained  to  conduct  a  case  haa  anthonty  to 
compromise  unless  expressly  forbidden  to  do  so;'  and  bo 
also  bos  a  coanael;  and  the  compromise  being  within  hia 
apparent  general  authority,  it  biods  his  client  though  he 
dissented  aniesa  saoh  dissent  was  known  to  the  other  side.* 
Generally  the  force  of  a  solicitor's  retainer  ceases  when 
judgment  is  recovered,  but  if  there  is  evidence  that  the 
relation  was  continued,  the  solicdtor  has  still  authority 
after  judgment  to  compromise."  There  is, 
~  a  nu  ^^^  ^^^  ^^  ^^  contract  between  a  barrister 
and  his  client.  If  the  barrister  acts  in  good  faith,  he  ia 
not  liable  to  his  olient ;  he  may  be  liable  if  he  acts  towards 
him  with  fraud,  malice,  or  treachery;^  but  the  relation  oE 
counsel  and  client — except  where,  as  in  Canada,  such  a  con- 
tract is,  by  express  law,  allowable, — renders  the  parUea 
mntually  incapable  of  making  an  alleged  contract  of  hiring 
or  eervice  conoeming  advocacy,  whether  before  or  dnriog  or 
after  the  litigation.'  A  solicitor  cannot  pledge  hia  clieot'a 
credit  to  bis  counsel  for  the  latter's  fees.'    On  the  aame 


6  BnUer«.Enight,L.B.2Eiflh.l(». 

6  Swinfen  t.  ChelmiCard,  G  U.  &  N. 
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ground  as  a  eolioitor,  other  profasBional  agents,  ench  as  a 
Tslaer  or  a  patent  agent,  are  liable  to  their  clients  for  want 
of  reasonable  skill  and  oare  in  condncting  bnsineaa  on  their 
behalf ;  bnt,  as  has  been  seen,  an  arbitrator  is  not  so  liable.^ 
341.     On  the  same  principle,  any  olerk  will  be  liable  for, 
and  may,  by  injanction,  be  restraiDed  from, 
DDTT^o^eqnn'    sarroptitiously  availing  himself  of,  or  from 
ngon^  fidiumrj    oommnnicsting  to   others,  information  ac- 
quired by  him  in  the  coarse  of  his  employ- 
ment; and  a  third  person,  having  so  acquired  informa- 
tion, may  be,  in  like  manner,  restrained.'    It  seems  donbt- 
fal  whether  there  is  a  canse  of  action  gainst  a  banker 
for  discltning,  except  on  a  reasonable  and  proper  occasion, 
the  state  of  a  cnstomer's  aoooant  withont  proof  of  special 
damage.'    The  same  remedies  of  an  injunction  to  prevent 
loBB,  and  of  damages  where  actnal  loss  has 
^^-raoMB  of  trade    occurred,  will  be  available  where  a  party 
attempts  to  use,  or  has  used,  a  knowledge 
of  any  secret  of  trade,  or  secret  invention,  (though  not 
patented),  which  knowledge  he  acquired  under  such  circnm- 
Btanoea  that  it  wonld  be,  or  is  a  breach  of  faith,  on  the  part 
of  the  defendant,  either  to  reveal  it,  or  to  make  use  of  it> 

1  Turnar  *.'  Gonlden,  L.  B.  9  0.  P.  i     8  Hud;  *.  V«uaT,  L.  B   S  Eieb. 
67 1  Lee  ».  Walker.  L.  B.  7  0.  P.  121  i   107.  „ 

uitetlM.  4  Yamttt.Wniiaxi,lJ.&W.t9i} 

S  EfiU*.  Frie«,lBim.  4SSi  I^piung   Aot  I  of  1877,  ■.  U,  ill.  (>}. 
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CHAPTER  IV. 
THE  MEASURE  OF  DAMAGES. 
342.  Damages  are  tbe  pecuniary  safcisfaction  which  a 
plaintiff  nay  obtain  by  scooess  in  an  aotioD.'  It  is  neoee- 
sary  to  distin^imli  between  the  right  to  recover,  and  the 
amount  to  be  reoovered.  By  the  meaeara  of  damages  is 
meant  the  fioale,  by  reference  to  which  the  amount  of 
damages  to  be  reoovered,  ia,  in  any  given  case,  to  be 
HBseHHed.^  It  ia  proposed  here  to  oonfine  the  inquiry  to  the 
rnles  which  fix  the  meaanre  o(  damages,  but  the  roles 
applicable  as  well  in  aotions  on  contracts,  as  for  torts,  will 
be  stated;  some  of  the  rules  are  common  to  both  claaaea  of 
actions.  A  book  on  the  law  of  contracts  must  be  consulted 
to  Bsoertain  when  there  is  a  right  to  recover  at  all  in  eases 
of  contract ;  and  it  ia  hoped  that  the  foregoing  pagfos  may 
generally  afford  the  like  information  in  cases  of  tort. 

348.     Damages  may  be  said  to  be  of  three  kinds,  namely, 
EuDs  Of  ii*M.    "<'™*"*'^  aubttantial  and  exemplary,     Nom- 
Aot).  ioal  damages  msan  a  snm  of  money  that 

may  be  spoken  of,  bnt  has,  in  effect,  no 
existence  in  point  ol  qnantity,  as  one  anna  damages.  Whov 
there  has  been  a  bare  breach  of  contract  unattended  by  any 
loss,  this  ia  the  measure.*  So  in  torts,  w  in  a  bare  trespass, 
or  invasion  of  a  right  of  easement,  this  may  be  the  measure ; 
but  it  does  not  follow  that,  in  torts,  the  mere  absenoe  ot 

1  Mhd*  on  Daidum,  (3rd  ed.)  1 1 
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an;  appreciable  money  loss  will  redooe  the  damages  to  this 
measure,  for  there  may  be  oircamatances  of  malice  or  inanlU 
In  some  oonntries  nominal  damages  will  not  oarry  coats, 
and  SO  the  role  aa  to  them  beoomea  important,  bnt  in  India 
the  costs  are  always  within  the  discretion  of  the  Court^ 

844.  Sabstantial  damages  are  those  which  are  intended 
,  aa  ft  compensation  for  the  iDJury  sustained, 

whether  it  be  a  breach  o!  contract  or  a  tort. 
Aa  to  the  former  the  mle  is,  that  where  a  party  enstains  a 
loss  by  reason  of  a  breach  of  oontraot,  he  is,  so  far  aa 
money  can  do  it,  to  be  placed  in  the  same  aitaation  with 
respect  to  damages,  as  if  the  contract  had  been  performed.' 
Hence,  in  cases  of  contract,  the  measure  of  damages  is 
generally  matter  of  accoaut,  and  the  damages  given  may 
be  demonstrated  to  be  right  or  wrong.^  Hence,  in  aa 
action  for  breach  of  contract,  the  motive  or  intention  of  the 
defendant  will  be  immaterial.*  In  torts  the  motive  can  be 
inquired  into,  and  may  be  material ;  bnt  where  it  is  not  so, 
as  in  many  cases  of  torts  to  property,  the  meaenre  of  sub- 
stantial damages  is  as  accurately  ascertainable  aa  in  actions 
on  oontracta."  In  point  of  fact,  such  dami^^s  are  often 
only  in  theory  a  compensation ;  interest  and  costs  are  the 
only  damagee  for  non-payment  of  a  debt,  bnt  a  creditor  ia 
not  always  compensated  by  getting  priucipal,  interest,  and 
costs  three  years  after  be  intended  and  expected.  So,  the 
damages  for  a  peraoual  injury  irom  negligence,  are  oflea 
not  a  complete  satisfaction  for  the  snfiering,' 

345.     Exemplary    (sometimes,    but    improperly,    called 

1  Bednriok  od  Dunigei,  (Glh    ed.)i8ri  Sedgwick  on  Damana,  326. 
6S  I  Ci*il  PRL  Code,  a.  330.  G  Broom'i    Com.     863  i    Majne    on 
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vindictivo),^  damages  ean  only  be  giyea  ia 
caeeB  oE  tort.  They  are  sabstADtial  damages, 
but  are  uot  the  result  of  calcnUtioo,  and  the  only  scale  by 
vbich  they  can  be  measured,  is  the  application  of  a  temper- 
ate discretioa ;  and  heuoe  they  may  bit  in  being  iDsdequate 
or  excessive.  Thoagh  the  amount  of  damages  is  so  eutirely 
a  matter  for  the  jury,  yet  the  Courts  io  Gaglsud  will  grant 
a  new  trial  where  it  is  either  bo  excessive  or  so  inadequate 
as  to  show  that  the  jnry  have  not  fairly  and  fully  considered 
the  case,  and  so  have  not  exercised  a  reasonable  discretion.' 
Where  the  tort  is  to  the  person,  or  character,  or  feelings, 
and  the  facts  disclose  fraud,  malice,  violence,  cruelty,  or  the 
like,  they  operate  as  a  punishment,  for  the  benefit  of  the 
community,  and  as  a  restraint  on  the  tranBgressor.^  Hence, 
the  condition  in  life  of  the  defendant  is  to  be  considered, 
since  the  damages  are  for  example's  sake,  not  as  a  payment, 
but  as  a  penalty,  and  must  be  proportioned  to  the  means  of 
the  oSender.*  It  is  sometimes  said  that  the  damages  ia 
cases  of  breach  of  promise  of  marri^e  are  of  this  natnre ; 
but  though  incapable  of  calculation,  and  afiected  by  attend- 
ant circnmstauoes,  and  so  discretionary,  it  may  be  doubted 
if  the  damages  given,  ought  oot  to  be  as  nearly  an  aocnrate 
compensation  in  a  money  form,  as  the  Bnbjeot-matter  of  the 
contract  will  admit  of ;  and  if  so,  they  are  sobstantial  merely, 
and  not  exemplary.  Certainly  the  injury  is  a  pure  breach 
of  contract,  and  not  a  tort.'' 

346.     A  principle  common  to  actions  on   contracts  and 
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RiMOTEKUBo*     ^°''  iotle,  isth&ttbe  damages  given,  mnat 
BiMAOB.  ^qJ;  |jg  jjQQ  remote.     Here  it  is  neoeasary  to 

diBtingulBh  between  the  remoteoesB  of  a  cause  to  the 
injury, — the  remoteneas  oE  a  damage  to  the  injnry,— and  the 
remoteneag  of  a  duty  to  the  person  injared.  In  order  that 
compensation  may  be  rightly  decreed  to  B  agaiast  A,  three' 
things  must  co-eziat;  (1)  an  act  or  omission  by  A,  (2) 
cauaiug  directly  an  injary  to  B,  (3)  snch  act  or  omission 
being  a  breach  of  duty  owing  by  A  to  B.  Hence,  (a)  the 
act  or  omission  as  a  canse  of  the  injury  may  be  too  remote ; 
or  [b)  the  dam&ge  or  loss  may  be  too  remote  as  the  restilt  of 
the  injury  j  or  (c)  a  duty  may  not  co-exist  with  the  canse. 
To  state  the  same  distinction  in  another  form;  (1)  A  is 
guilty  of  an  act  or  omission  as,  and  B  snfiers  a  harm  y ;  and 
the  qaestion  is  do  x  and  y  stand  to  each  other  directly  in  the 
relation  of  canse  and  effect.  If  other  causes  hnve  intervened 
between  x  and  y,  so  that  a  is  not  the  efficient  canse  of  y,  then 
X  is  too  remote  from  y  to  indnoe  legal  liability  by  A  to  B. 
The  question  here  is  as  to  the  remoteness  of  the  cause  to  the 
iDJnry.  (2)  A  is  guilty  of  an  act  or  omission  x,  and  B  snSera 
several  itema  of  damage  as  y  +y'  +  y'  and  so  on ;  but  only 
y  is  the  natural  and  legal  consequence  of  the  injury  x,  and 
y'  +  y'  are  accidental  and  indirect  results,  and  nre  therefore 
too  remote  to  be  included  in  the  compensation  awarded  to 
B  against  A  on  account  of  x.  The  question  here  is  as  to  the 
remoteness  of  the  damages  to  the  injury,  and  this  is  properly 
the  only  question  now  to  be  considered.  (3)  A  is  gailty  of 
an  act  or  omission  x,  and  B  suffers  a  harm  y  as  the  direct 
result  of  X,  bnt  there  is  no  snob  legal  relation  between  A  and 
B  as  that  x  should  be  a  breach  of  legal  duty  by  A  to  B. 
The  qaestion  here  is  as  to  the  remoteuess  of  the  duty,  and 
like  the  first  question  this  is  also  foreign  to  the  present 
inquiry, 
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S46a.  Ab  to  oontoaets  the  rule  is  genentU;  stated  tfaos  ; 
g^^^^  ,  where  two  parties  have  m&de  a  oontPact 
dimag*  ID  oax-  which  one  of  them  has  brokeCf  the  damagea 
which  the  other  party  onght  to  reoeive  in 
respdot  to  Baoh  breach  of  oontraot,  ehoald  be  sooh  as  may 
fairiy  imd  reasonably  be  oonsidered  as  either  arising  nataral- 
ly,  that  is,  according  to  the  Dsnal  coarse  of  things  from  enoh 
breach  of  contract  Itself,  or  aach  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it.*  This  accords  with  the  general  rale  laid 
down  in  Section  73, 1.  C.  Act,  bnt  the  limits  of  the  doctriua 
of  remoteness  are  to  be  gathered  from  the  illnstrationB  to 
the  section.  Bat  the  mere  knowledge  of  ciroametanoea 
which  wonld  increase  (be  demise  in  the  event  of  a  breach, 
will  not  be  enoagh,  nnlese  the  defendant  most  be  snpposed 
to  have  snbmitted,  either  ezpreBsly  or  tacitly,  to  snch  ex- 
triosio  damages  in  the  case  of  his  not  performing  his  con- 
tract.' There  may  be  a  diffioaity  on  the  facts  of  each  case 
ID  tacitly  implying  snob  enhmisaioD,  bnt  the  principle  is  that 
whenever  either  the  object  of  the  one  party  is  specially 
brought  to  the  notice  of  the  other  party,  or  circamstances 
are  known  to  the  latter  from  which  the  object  onght  iu 
reason  to  be  inferred,  so  that  the  object  may  be  taken  to  have 
been  wiUiin  the  contemplation  of  both  parties,  damages  may 
be  recovered  for  the  nataral  conseqaeoces  of  the  failnre  of 
that  object.    This  seems  not  inoonsisteat  with  iUastratioiu 

1  HadlM  «.  Baxmidtle,  S  Eiob.  S4l ;  i     2  feitiih  0.  Oo.  v.  NetUadiip,  h.  B. 
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(t)  to  {I),  Section  73,  Indian  Cootract  Act,  and  is  a  reason- 
able  qaalifioatioQ  of  the  general  rnle.^ 
317.     Heace,  Iobs  of  profits  which  might  have  been  made 
Loai  of  pcoGb*     ^y  collateral  contractSi  or  in  the  perfonn- 
whBa  too  ramote.     aacsB   of  Bome  pHor  and   exceptional  con- 
tract with  a  third  party,  caooot  be  iacluded  in  the  measure 
of  damages.     Tbas,  if  a  carrier  does  not  deliver  goods  until 
the  season  or  opportanity  for  the  sale  of  them  is  past,  the 
measure  of  damages  is  the  difference  between  the  market 
ralaea  of  the  gooda  when  they  ought  to  have  been,  and 
when  they  actually  were  delivered;  but  the  Iobb  of  profita 
which  the  plaintiff  would  have  had  from  making  the  goods 
into  articles   for   salo)   cannot  be  included.*    Similarly  a 
general  knowledge  that  the  plaintiff  bought  the  goods  for 
the  parpoee  of  selliDg  them  again,  will  not  make  the  carrier 
liable  on  non-delivery  for  the  loss  on  a  partionlar  snbsale, 
of  which  the  carrier  had  notice,  though  the  goods  were  not 
procurable  in  the  market,'    Bo,  the  loss  of  profits  in  a  bar- 
gain of  resale  by  a  plaintiff  to  a  third  party,  unless  the 
defendant  can  be  taken  to  have  enbmitted  thereto,  will  be 
too  remote.^    So,  if  A  contracts  to  deliver  thread  to  B,  a 
maiatry  weaver,  and  from  bis  not  doing  so,  B's  workmen 
remain  idle,  the  cost  of  their  wages,  and  the  loaa  of  B'a 
possible  profits  cannot  be  indnded.'^    But  when  profits  are 
the  direct  and  immediate  fruits  of  the  con> 
— w  on       n  j^^^j.  i,Qj„ggQ  (jljg  parties,  they  may  consti- 

tute the  measure  of  damages.     If  A  contraata  to  deliver  to 
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B  dirtriot  sngiceer  ten  Ikos  of  bricks  at  a  certain  rate,  and 
then  agrees  with  B  and  others  to  manniaotnre  them  at  a  low 
rate,  and  the  engineer,  in  breach  of  his  contract,  refnses  to 
reoeire  the  brioka,  A'e  meaaare  of  damages  is  the  profits  he 
has  lost,  that  is,  he  is  to  be  allowed  as  much  as  the  perform- 
aooe  of  the  contract  wonld  have  benefited  him.^  Where  a 
passenger  is  put  down  at  a  wrong  place,  damages  for  the 
cost  or  iacouvenience  of  getting  to  the  proper  place  are 
recoverable,  bnt  not  for  illness  or  injnry  occurring  in  the 
coarse  of  getting  there.'  But  where  in  breach  of  a  contract 
horses  are  tamed  oat  into  the  cold  and  so  damaged  before 
other  shelter  caa  be  procured,  that  is  a  natural  and  proba^ 
ble  conseqaenoe  of  the  wrong.' 

S48.     In  actions  for  torts  the  rale  is  in  effect  the  same 
and  it  is  asnaiiy  said  that  the  damages  must 

quences  of  the  tortions  act.  Damage  is  a 
natural  consequence  of  an  act  when  it  is  clearly  the  imme- 
diate and  probable  result  of  it ;  but  it  will  not  be  too  remote, 
though  it  may  not  be  a  necessary  conBeqacmce  of  the  injury, 
if  it  is  a  not  nnnatnral  consequence  thereof.*  Thus,  if  there 
are  two  Selds,  an  inner  and  an  onter  one,  and  A  is  bonnd 
to  fence  the  onter  one,  and  B's  cattle,  by  defect  of  the 
fence,  stray  into  the  onter  field  and  thence  into  the  inner 
field,  the  damage  which  B  has  to  pay  the  owner  of  the  inner 
field,  is  not  too  remote,  bnt  he  may  recover  it  from  A."  So 
ftlso,  if  B's  cattle  are  hurt  whilst  in  the  oater  field,  or  whilst 
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sttemptiag  to  brettlc  into  the  inner  field,  the  damage  will 
not  be  too  remote.*  Agnin,  where  defendant  knowing  plain- 
tiff to  be  a  farmer  soM  him  a  cow  which  be  warranted  free 
from  disease,  and  ahe  was  placed  with  other  cows  whioh 
became  infected  and  died,  defendant  was  held  liable  for  the 
entire  loss  as  being  a  natnral  damage.  Bnt  where  water 
that  woald  natnrall;  have  Sowed  away  to  a  drain  was,  from 
a  defect  apart  from  and  nnkcowa  to  the  defendant,  spread 
over  the  surface  and  then  frozen,  the  damage  to  plaintiff 
from  a  fall  on  the  ice  was  held  too  remote,  as  not  being 
the  probable  reenit  of  a  wrongful  act  of  defendant  in  spill- 
ing the  water.'  For  an  improper  refusal  to  register  a  sale 
of  shares,  nominal  damages  at  least  are  recoverable,  and 
any  damages  resntticg  nsoally  on  an  ordinary  transfer,  bub 
not  the  loss  from  a  fall  in  their  market  value  between  when 
they  ought  to  have  been,  and  when  they  were  registered  dna 
to  a  special  contract  bo  transfer  them  in  payment  of  a  debt. 
On  an  ordinary  Bale  the  contract  is  only  to  execnte  a  transfer, 
and  it  is  for  the  transferee  to  procure  the  registration.^ 
349.  The  damage  will  be  an  unnatural  consequence,  and^ 
therefore,  too  remote,  when  it  is  caused, 
Vba  piunttiFi  own  wholly  or  principally,  by  the  act  of  the  plain- 
tiff himself;  such  act  maybe  either  witfol 
or  negligent.  Where  the  tort  is  complete,  and  there  is  no 
reasonable  danger  of  its  repetition,  or  of  any  further  peril 
from  it,  loss  reaalting  to  the  plaintiff  from  a  line  of  condact 
he  baa  adopted,  nob  necessarily  but  of  his  mere  will,  ia  a  too 
remote  damage.  It  a  passenger  has  been  assaulted  during 
a  voyage  or  journey,  he  may  not  be  justified  in  leaving  the 

1  SiDgleton  «.  Williinwii,  8  Jnr.  K.  I  Shan  *.  Fowell,  L.  B.  7  0.  P.  SU. 
S.  60.  8  SkiDDar  *.  L.  H.  Iniixi.  Co.,  14 

S  Smith  «.  Green,  1  0.  F.  D.  99  ;   Q-  B.  D.  882. 
UullaU  *.  MwoD,  L.  E.  1  O.  P.  669;! 
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ship  or  oarriftge ;  s&d,  if  he  ohooeeB  to  do  so,  the  ezpeoBS  hs 
inoan  to  complete  hia  jouroej'  by  other  means,  is  the  i-esnlt 
of  a  mere  wiUal  act,  and  too  remote  to  be  inoladed  in  the 
dam^efl  for  the  aaaanlt.'  The  act  will  be  negligent  where 
the  plaiotifF,  by  hia  own  default  aod  negligence  la  really  the 
anthor  of  hia  own  wrong.'  To  these  oases,  the  doctrine  of 
oootribatory  negligence  (stated  in  a  preceding  page)  ahoald 
be  applied.^  Generally,  that  doctrine  apptiea  so  as  to  bar 
the  right  to  recover  any  damages  at  all ;  bat  it  may  be  tbat 
the  oonseqnences  of  Die  act  of  the  defendant  are  divisible, 
and  snob  of  them  only  as  can  be  impnted  to  the  oontribn< 
tory  negligence  of  the  plaintiff,  will  then  be  excluded  as  too 
remote.  Bat  this  case  is  to  be  distingnished  from  where 
the  result  is  single,  and  the  negligence  of  the  plaintiff  did 
not  in  any  degree  contribote  to  the  immediate  oanae  of  the 
aooidenb;  then  the  defendant  is  liable  for  all  the  damage 
which  might  reasonably  have  been  anticipated,  but  not  for 
such  as  be  coold,  by  no  poasibility,  hare  foreaeen,* 

3&0.     But  the  damages  most  be,  not  only  the  natural, 
_  .     bat  also  the  legal  oonsequenoes  of  the  de- 

ba  ft  is^  oonio-  fend  ant  9  act.  It  la  not  a  legal  conaequence 
of  alander  that  a  third  party  ahoald  have 
aseanlted  the  plaintiff ;  and  the  defendant  though  guilty  of 
the  Blander,  ought  not  to  be  charged  with  the  damage  from 
the  wrongful  act  of  assault  by  auother.  But  if  the  vrrong- 
ful  act  of  the  third  party  waa  the  intended  consequence  of 
defendant's  act,  the  damage  resulting  from  auoh  wrongful 
act  will  not  be  too  remote.  If  A  malicioasly  procures  C  to 
break  his  contract  with  B,  as  not  to  deliver  goods  or  to  pay 


_.  8  Q.  B.  26.  Pollock,  0.  B. 

a  See  tnte  S  12S.  I 
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«  debt,  tbe  datnsge  to  B  u  the  iuteaded  oonBeqnenoe  ud 
not  too  remote.^  Bat  iE  A  Blanders  B,  wbo  is  employed 
under  a  contract  b;  C,  and  tbird  putiea  repeat  tbe  elaodw 
to  0  who>  in  breach  of  ooDtiact  and  wrongCnlly,  dismiBBea 
B,  this  damage  is  too  remote  to  be  ujcladed  in  the  oonae- 
qnence  of  A'a  elandar;  for  (I)  it  is  not  a  natnral  oonee- 
qaence,  since  the  third  parties  were  free  s^eata;  sod  (2)  it 
is  not  a  legal  aonaeqaence,  aa  the  act  of  C  was  wrongfoL' 
Bnt  tbe  mere  intervention  of  third  parties  will  not  always 
make  a  damage  too  remote.  If  A  tortiously  seta  a  danger- 
one  instrament  in  motion,  and  third  parties  in  self-defence, 
(and  therefore  lawfally,  and  not  as  free  agents)  oontinae 
the  motion  and  B  is  ultimately  hurt,  there  is  a  chain  of 
effects  which  connects  together  the  wrongdoer  and  the 
iojured  party.' 
S51.    A  qaeation  connected  with  the  doctrine  of  remote- 

_   .    ,    ,  neas  of  damage,  is,  when  there  mav  be  in* 

Corti  of  B  form-       ,,,.,,  ,  , 

er  action  when    oluoed  in  the  danuigeB  reooTeredfor  abreaoh 

of   contract  or  for  a  tort,  the  oosts  which 

the  plaintiff  has  been  put  to  in  bringing  or  defending  an 

action  against  a  third  party.     Generally,  the  former  action 

or  defence  mnat  have  been  a  proper  one,  and  also  a  natural 

consequence  of  tbe  defendant's  oonduot.*    If  it  was  obvions 

in  tha  former  action,  that  there  was  no  joat  defence  to 

it,  the  plaintiff  should  have  submitted,  and  he  cannot  inflame 

his  own  aoconnt  against  another  by  having  incnrred  ex> 

penaea  in  an  Dnrighteoos  reaiatanoe ;''  and  even  though  tha 

plaintiff  had  a  covenant  of  indemnity  from  the  defendant 

against  all  consequencea,  he  ought  not  to  defend  a  hopeless 

1  LnmleT  •-  OjO,  B  K.  &  B.  SIS. 
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aofcion,*  If  fche  dafeooe  was  merely  a  defective  one,  as 
Trhere  the  tbird  party's  olaim  is  partially  admitted  by  pay- 
ing money  into  Court,  bab  resiated  as  to  the  rest,  and  there  ia 
jadgment  in  hia  favor  for  a  farther  Bam,  thea,  if  the  oonrae 
parsaed  by  the  plaintif!  vraa  snoh  aa  a  prudent  and  rea- 
Bonablfl  man  would  take  in  hia  owd  oaBe,  the  oosta  of  such 
defence  may  be  indaded  in  the  damagea  recovered  from 
the  defendant  in  the  second  action.'  Expenaea  incurred 
by  a  plaintiff  in  obtaining  legal  advice  aa  to  the  validity 
of  hia  claim  are  not  recoverable  aa  part  of  the  damages.^ 

S52.  If  a  plaintiff,  relying  npon  the  pretended  authority 
of  an  agent,  bringa  a  aait  againat  the  priuoipal  and  ia 
defeated,  the  costs  may  be  incladed  in  the  damages  recover- 
ed  from  the  agent ;  bnt  notice  should  have  been  first  given 
to  eucb  pretended  agent.*  So,  if  the  plaintiff,  before 
maUng  a  defence  in  a  former  action,  gave  notice  to  the 
defendant  of  the  action,  and  he  did  not  forbid  a  defence 
being  made,  he  will  be  taken  to  have  aanotioned  it,  and  the 
oosta  of  the  defence  will  be  recoverable.^  Bnt  where  tba 
plaintiff  might  have  obtained  fall  aatisfac- 
not^^oded''  '"  *'°°  '"^  ^'^^  wrong  done  him  withoat  bring- 
ing the  anit  or  taking  the  proceedinga,  or 
where  the  ooata  were  incurred  for  soma  merely  collateral 
purpose,  or  where  the  former  action  against  tfae  present 
plaintiff  was  brought,  not  merely  for  tfae  wrongful  act  of  tba 
defendant  ia  the  aecond  action,  bat  also  for  some  wrongful 
act  of  the  original  defendant  himself,  the  ooats  incnrred  by 
the  plaiatiff  will  not  be  recoverable.^   Thus  where  A  con- 


1  Wklker  •.  HtttOD,  10  H.  &  W. 
2C8 1  Sedgwiok  on  Dunagea,  S6S. 

2  TiDdml  *.  Bdl,  It  U.  ft  W.  S28 ! 
Kora-La-Bluioh  «.  Wilmn,  L.  B.  8  0. 
P.  SStt  I  bot  Me  Ii.  B.  10  Biob.  tf. 
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tracts  with  B,  and  then  B  witlL  C,  and  the  oontraota  are 
separate  and  independent,  the  ooats  of  B  in  defending  a  Bnit 
by  A  or  some  third  party  injored  by  C'b  negligent  per- 
formanoe  of  his  oootraot,  cannot  be  inolnded  when  B  in  his 
torn  saes  G  on  hia  contract,  bnt  only  the  damages  paid  to 
A  or  the  third  party  injured  are  reooverable,  for  the  costs,  it 
is  said,  were  inonrred  for  a  ooUateral  parpose.^  The  order 
of  the  Court  in  the  former  action  allowing  or  refnaing 
the  ooata  incurred,  ia  oonclnsiTe  as  to  the  amount  to  be  re- 
covered from  the  defendant  in  the  aeoond  action,*  except 
when  snch  defendant  had  indemnified  the  plaintiff,  or 
sanctioned  the  former  defence,  when  the  amonnt  of  all  the 
expenaea  actnally  incurred  will  he  recoverahle.' 

353.     Another  general  matter  is  the  period  of  time  iu 

reference  to  which  damages  may  he  asaesBed. 
whioh     damL[ei    No  damages  can  be  given  on  account  of 

anything  before  the  oaQse  of  action  arose, 
bnt  they  may,  in  aome  cases,  be  aBaeesed  up  to  an  indefinite 
period  afterwards.  Generally,  where  the  action  ia  not 
founded  upon  the  damage  only,  ao  that  every  recurring 
damage  would  he  a  fresh  canse  of  action,  bat  upon  a  spsci&o 
unlawful  act  and  the  damage,  then  prospective  damages 
ahould  be  given,  that  is,  auoh  damages  as  in  all  probability, 
or  almost  to  a  certainty,  will  hereafter  Sow  from  the  single 
iinlawful  act  (whether  breach  of  contract  or  tort),  as  its 
natural  and  legal  conseqaence.^  Thne,  in  a  case  of  oontraot, 
a  legal  liability  of  the  plaintiff  to  pay  damages  to  a  third 
party,  by  reason  of  the  default  of  the  defendant,  is  enough 
to  enable  the  plaintiff  to  recover  those  damages  though  the 

1  Buendala  «.  L.  C-  Ik  D.  E7.  Co.,  L.  1      1  Uiths  od  Duuge*,  68. 
B.lOKieh.43;  TiiheT*.  V,  Aiph^te       S  Smicli  *.  Qompton,  3  8.  i  Ad.  407. 
Co.,  1  0.  F.  D.  611 ;  but  the  ratio      4  Mftfiie  on  D.,  84.    &M  Graft  •.  L, 
dtaimdi  dOM  not  leera  tbtj   suit-  U  N.  W.  Kf    Co.,S  Jar.  H.  8.  961; 
fkctorj.  I  ud  Bedgwisk  on  D.,  117, 118. 
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monsy  has  not  Mtnall;  been  paid  by  him.  HeoM,  on  a  sala 
with  a  Trarranty  by  deFendant  to  plaintiff,  and  a  resals  by 
plaintiff  to  third  parties  with  a  similar  warranty,  the  measure 
of  damages  in  an  action  for  a  breach  of  the  warranty  shonld 
include  what  the  plaintiff  may  probably  hare  to  pay  to  the 
Bob-porohasera.^  So,  in  Bome  cases  of  torts,  as  a  battery  or 
libel,  as  a  single  recovery  of  damages  bars  a  future  action 
for  tbe  same  cause  thonffh  fresh  damage  has  sabseqnently 
arisen,  the  measure  of  damages  should  at  first  comprise  all 
probable  fntare  losses  from  the  injary.*  Bat  where,  as  in 
tort,  the  injary  or  breach  of  right  constitntes  the  cause  oE 
action,  it  is  clear  that  a  single  wrongful  act  by  the  defend- 
ant,— as  an  act  of  negligence, — may  involve  two  separata 
injaries,  as  an  invasioa  of  right  of  property,  or  of  right  of 
person ;  and  an  award  of  damages  in  one  snit  for  one  injury 
(as  to  the  person)  will  not  be  a  bar  to  a  snit  for  damages  for 
the  other  injury  (as  to  property),  the  two  injuries  being 
severable.  But  where  the  act  involves  only  a  single  in- 
jary,— as  in  hurt  to  tbe  person  from  negligence, — all  dam- 
ages merely  incidental  thereto  must  be  included,  and  there 
cannot  be  a  second  suit  for  such  incidental  damages,  as  loss 
of  time  or  bnsiness,  or  harm  to  the  clothing,  conseqnent 
npon  the  hurt  to  the  person.' 

354.     But  where  there  is  a  continuing  cause  of  action, 

_,      ..  future  damage  cannot  be  included,  for  then 

rttten  there  ^  *  .      ,  -  , 

ooDtinmeg  canM     a  fresh  cause   for  a  sait  arises  upon  each 
fresh  damage,  as  in  the  case  of  a  continaing 
false  imprisonment,  trespass,  or  nuisance.*    But  there  is,  in 

1  BandaU  *.  Bopet,  37  L.  J>  MO  Q- 1     t  Bnmideii  *.  Enmplira;,  U  Q.  B. 
B.  :   ill.   (n>),  «.  78.  Indiu  Coatnct  D.  141. 

Act.  4  Bbkdwelt  *.  Hatcliiiiioo,  1  B.  & 

2  Febt«T  c.  Baale,  1  Baik.  II  ;  I  Ld.   Ad.  97  :  HolmM  *.  WUmd,  10  Ad.  A 
B*;di.  tW,  603.  Ib.  503. 
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truth,  no  contiuQing  iajary  wbere  it  is  not  withia  the 
power  of  the  defeadaut,  even  it  it  were  his  desire,  to  abate 
the  oaaae  of  damage ;  thtiB,  au  act  done  upon  the  land  of 
the  plaintiff,  thoagb  it  may  be  a  continaiog  cause  of  damage, 
19  not  a  oontinning  injury,  where  it  is  in  the  power  of  the 
plaintiff  alone  at  once  to  abate  the  cause  of  damage;  in 
aaoh  a  case  the  measure  should  be  the  loss  sostaioed  np  to 
the  time  of  judgment,  and  the  cost  of  restoring  tbe  land  to 
iie  original  state.^  Where  the  continaauce  is  entirely  within 
the  power  of  the  defendant,  the  moat  effective  remedy  ia 
an  iujnnotion  iu  addition  to  past  damages, 

355.      Suoh  are  some  of  the  geueral  principles  applicable 
DiiiuoD  of  inb-     '^  ^^'^  '°  actions  ou  contracts  as  for  torts. 
^"'^  In  stating  the  measure  of  damages  in  parti- 

cular instances,  it  will  be  convenient  to  take  first  actions 
on  contracts,  and  then  actions  for  torts;  and  actions  on 
contracts  may  be  distingaiBhed  into  those  in  which  the 
subject-matter  is  land,  and  those  in  which  it  is  personal 
property  or  personal  services.  Actions  for  torts  will  be 
taken  iu  the  order  in  which  they  have  beeu  treated  in  the 
preceding  pagea 

S56.  If  the  parties  to  a  coutraot  have,  by  tlie  terms  of 
their  agreement,  fixed  upou  a  particular 
biqDiDAiED  DAH-  sum  as  payable  in  the  event  of  a  breach,  the 
qneetion  arises,  whether  the  sum  so  fixed 
ought  to  be  regarded  as  a  penalty,  or  as  an  ascertained  or 
liquidated  sum,  fixed  and  agreed  ou  between  the  parties, 
and,  therefore,  the  proper  measure  of  the  damages.  The 
decisiou  of  the  question  (wbicb  is  a  questiou  of  law)  does 
not  depend  so  much  upon  the  mere  terms  of  the  agreement, 

1  Clegg  ».  DeudsD,  12  Q.  B.  576  ;  Majua  on  Damtses,  8EI. 
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or  the  mere  largeness  or  otberwiee  oE  the  sum  named,  as 
npou  the  intention  and  objeot  oE  the  pnrtiea  to  be  derived 
from  a  view  of  the  whole  contract.^  The  rales  for  distiu- 
f^aishiug  a  penalty  from  liquidated  datnages  generally  re- 
cof^iiieed  in  English  law  may  be  briefiy  stated  as  follows; 
(1)  if  a  sum  of  money  is  expressly  called  b,  penalty,  and 
there  is  nothing  to  alter  or  control  that  statement,  it  most 
be  BO  viewed ;  (2)  where  the  payment  of  a  smaller  sum  is 
secured  by  a  larger  sum,  it  is  always  to  be  considered  as  a 
penalty  ;  (8)  if  the  contract  is  for  the  perrormauce  of  several 
thiugs,  and  one  large  sum  ia  stated  to  be  paid  upon  any 
breach  oE  performance,  it  is  a  penalty  though  it  may  be 
called  liquidated  damages;  (4)  if  the  sum  ia  only  payable 
on  one  event,  and  the  contract  is  suoh  that  the  preciae  dam- 
age from  a  breach  thereof  ia  not  easily  ascertainable,  thea 
the  sum  is  to  be  taken  as  liquidated  damages  fixed  to  avoid 
the  difficulty,  though  it  may  be  called  a  penalty ;'  (5)  if  there 
are  several  stipulationa,  and  the  damages  from  the  breach 
of  some  are  nucertain,  and  from  others  certain,  than,  it 
seems,  the  sum  ia  uot  to  be  viewed  as  liquidated  damages 
in  reapect  to  any,  as  it  is  not  so  in  respect  to  all.'  Where, 
aa  often  happens,  the  sum  named  is  made  a  deposit,  and  the 
atipolation  is  for  its  forfeiture  in  certain  events,  the  tendency 
ia  to  treat  it  as  liquidated  damages  and  uot  aa  a  penalty,^ 
In  India,  Section  74,   I.  C.  Act  now  lays  down  the  very 


1  The  aathoritiei  for  thii  diitinotion 
are  eitramely  unmeroni.  8ee  Pntbisr 
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OontracW,  1072  ;  Slnm.Q  b.  Walter,  2 
L.  C.  in  Eq.  9U7  ;  Mayua  on  D.  123— 
131  j  1  Bell'i  Cum.  (6ch  ed.)  357—360  ; 
Sedg.  on  U.  417— 186.  The  deciaion  in 
S  Mad.  H.  0.  K.  56  liened all penaltiea 
aa  liquidnted  damogca,  bnt  B.  71, 1-  U- 
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Ch.  D.  721:  Wallia  (.  Bmitb,  £1  Ch. 
D.  256. 
4  WalliB  V.  Bmitb,  21  Cb.  D.  2S0. 
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simple  and  just  rule  that  in  erery  case,  inclDding  also  a 
deposit  and  a  case  within  the  abore  rule  (4),  nothing  mora 
than  a  reasonable  compensation  not  exceeding  the  amonnt 
named  can  be  recovered.  This  ia,  in  effect,  to  treat  everj 
saiD  named  as  a  penalty  j  and  the  sole  apparent  exception 
is  08  to  snch  instraments  as  pablio  bail  bonds  to  appear  in 
Gonrt  and  so  on,  where  the  entire  earn  named  is  necessarily 
recoverable. 

337.     A  penal  obligation  is  one  by  which  a  person,  to 

assure  the  execution  of  a  primarv  eneacfe' 
Fnul  oUigiUon.  ^       ...  ,.         ,,    ,       ^  i        '^  t 

ment,  obliges  himself,  by  way   of  penalty, 

to  some  other  thing,  in  case  of  the  non-performance  of  that 
primary  engagement^  Hence  it  follows,  thattbongh  equity 
will  give  a  person  relief  against  a  penalty,  where  it  is  only 
intended  to  secure  the  performance  of  the  contract,  yet  it 
will  not  permit  him  to  resist  specific  performance  of  the  con- 
tract, by  electing  to  pay  the  penalty.*  Bnt  this  case  is  to  be 
distinguished  from  where  the  real  intent  of  the  contract  is, 
that  a  person  may,  if  he  chooses,  do  certain  acts,  upon  pay- 
ment o£  a  certain  sum  oE  money;  then,  on  the  one  hand, 
equity  will  not  restrain  the  doing  of  aach  acts,  and  on  the 
other  hand,  if  they  are  done,  the  agreed  sum  is  the  only 
measure  of  damages.'  So  there  may  be  a  covenanli  not  to 
do  a  thing,  and  an  alternative  remedy  at  the  option  of  the 
obligee  in  case  of  a  breach ;  as  a  covenant  by  a  lessee  not 
to  carry  on  certain  trades,  and  for  remedy  on  a  breach  either 
a  right  of  re-entry  for  a  forfeitare,  or  a  right  to  a  named 
increased  rent,  at  the  option  of  the  lessor.*  So  also,  a  penal 

1  Colebrooke  on  Oblig.  J  264.  ]  iK. 

2  E'renoh  *.  Moooale,  2  D.  A  Wi.       4  W««ton  •.  llBte.  A.  D.,  B  Q.  B.  D. 
X* :  Colebionks  oa  Oblig.  1 SS9  t  Aet  Um  i  &ee  BkbbM*  «.  CeilbOUD,  9  Q. 
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AlteniiUTe  ob-  obli^tion  ia  to  be  diBtiognisbed  from  an 
iigujQD.  alternatiTe  obliga.tion,  whicb  is  oq«  bj  which 

B  party  promiaeB  diBJnnotiTaly  to  give  or  to  do  one  of  two  or 
more  things,  so  as  by  giviDg  or  performiDg  one  oE  them,  hs 
may  ba  acquitted  of  all ;  for  thoD  the  obligor  may  elect 

AlterofttiTe  fa-  whioh  oE  tbem  he  will  giTfl  or  do.^  Farther^ 
oDltj  of  mmoDt.  fponj  bpji,  ig  j^,  t,g  diatinguiahed  a  contract 
which  ia  primary  aad  single,  but  provides  for  more  thao 
one  mode  of  payment,  as  by  paying  rent  in  money  or  in 
kind ;  then  the  obligation  is  single,  and  only  the  mode  of 
Bolatioo  altematire ;  the  option  ia  with  the  debtor,  and  it 
ia  neither  a  oaae  of  penalty,  nor  of  liqnidated  damagea,  that 
ia,  a  prospectively  estimated  compensation  for  nou-perform' 
ance.* 

3&9.     Where  an  i^reement  remits  an  advantage,  to  which 
Ooaditiookl  re-     '^^^  of  ^^^  parties  is  else  entitled,  upon  a 
miMlon.  certain  condition  to  be  performed  by   the 

other ;  as,  for  example,  if  a  creditor  agrees  to  take  a  sum  less 
than  his  dae,  provided  it  be  panctnslly  paid,  or  be  secured 
and  paid  in  a  partionlar  way  ;  this  condition,  thoagh  penal 
in  its  effect,  is  not  considered  to  be  in  the  natare  of  a 
penalty,  and  ia  rigidly  binding  npon  the  favoured  party, 
if  he  do  not  fnlly  and  strictly  perform  the  condition.  It 
ia  not  a  penal  obligation  bat  a  conditional  etipnlation,  whioh 
merely  remits  the  parties  to  tbeir  original  obligations ; 
whereas  a  penalty  is  something  whioh  a  debtor  is  to  pay> 
over  and  above  his  original  liability,  aa  a  pnoishment.'  So 
where  a  sam  dne  ia  payable  by  instalments,  a  provision 
making  the  whole  enforceable  or  a  higher  rate  of  interest 

I  Oolebrooks  oa  Oblig.  1 304,  !48.  t  h.  B.  4  H.  L.  I :  Biitd«ii,  «•  ».■  M 
S  Id.  1 244-7.  Oh.  D.  WO. 
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pi^Bbte  on  Roy  defaoH  ia  not  a  penalty.'  There  is  a  Bome- 
vhat  irrational  diatinotion,  now  well  eatablished  in  En^ish 
equity,  between  an  agreement,  tfaat  tbe  rate  o£  interest  ehall 
be  raised  in  default  of  panctaal  payment  (whiob  equity 
bolds,  except  perhi^s  where  the  inoreaaed  rate  ia  the  oon- 
eideration  for  the  forbearance  of  the  creditor,  to  be  in  the 
nature  of  a  penalty,  and  to  be  relieved  against,  ereu  in  case 
of  grosi  default) ;  and  an  agreement,  that  on  pouotnal  pay- 
ment there  shall  be  a  reduction  of  interest,  wbiob,  if  strictly 
performed,  but  not  otherwise,  will  be  supported.'  But  it 
bas  been  doubted  whether,  ia  both  inatanoeB,  the  difiweuoe 
of  interest  be  not  alike  subject  to  be  treated  as  a  penalty  ;^ 
but,  on  principle,  it  seems  more  reasonable  to  treat  soclt 
Btipalation  for  the  higher  rate  of  interest  as  a  clear  contract 
to  be  strictly  enforced,  except  where  the  delay  in  payment  is 
due  to  some  default  by  the  creditor.* 

358.     By   EiDgiish   law,  if    tho  sum  is  the  liquidated 

Aotjon  lor  tttb-     damages  agreed  upon  and  is  eo  sued  for, 

ed  du>u«M.  then  that  sum  is  the  exact  earn  to  be  re- 

oovered,  neither  more  nor  less ;  unless  there  has  been  a  part 

execution  of  the  principal  obligation,  when  the  sum  fixed 

as   stated  or  liquidated  damages  may  be  proportionately 

rednoed.*    But  if  ^e  sum  is  to  be  regarded 

°'^^  .as  a  penalty,  then  the  petson  injared  by  the 

breach  of  t^e  coveuant  may  (by  a  te<^nical  mte  of  English 

law)   either  sue  for  the  peu^ty,  when  he  cannot  recover 

more,  but  may  recover  leas  if  the  real  measure  of  dunages 

is  leBs  thau  anoh  pen^  sum,  and  then  ^ao  ihe  recovery  t^ 

1  Williosfori  g.  Kabul  B.,  t  App.)7U;  tee  n  tkn  ditrtinotioii  WtUii  «^ 
Cm.  6W  I  Protaetor  Oo.  •.  OiiM,  S  Q.    Bnith,  31  Oh.  O.  Ml. 
B.  D.   bBSj  iUi  B.  Due*.  R.  A.  Jl.       S  Oolebrooke  od  Oblige  S  177. 
Siasli,  10  Ind.  Ap.  16a.  4  Herb«it  •.  B.  ft  Y.  &;.  Co.,  t,-  S. 

T^BelOD  ».  Sliib,  3  L.  0.  U  Bq.  M7 1   a  Kg.  SU. 
W^linsfocd  t.  Untati  8.,  e  Avp.  Om.  I    ft  (Mebnwka  on  Otdig.,  9  iSO^ 
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the  penalty  will  be  a  complete  satisfactioQ  of  the  oovenant ; 
or  he  may  proceed  npoa  the  ooveiiAiit,  and  recover  more  or 
leaa  than  the  penslty,  as  often  as  there  ia  a  breach  of  the 
corenaot.^  By  Section  74,  Indian  Contract  Act  the  enm 
recoverable  is  always  limited  to  what  is  a  reasonable  com- 
pensation not  exceeding  the  snm  namod  in  the  contract. 
360.     In  an  action  by  the  bnyer  agaiast  (he  seller  on  a 

a  contract  for  the  sale  of  the  fee  simple  or 

8AI.U  or  LUtD  (  f^ 

buret     agftinn    other  interest  in  real  property,  m  general 

only  nominal  damages  are  recoverable  for 
the  loss  of  (he  bargain ;  but  by  way  of  special  damage  any 
deposit  may  be  recovered  together  with  interest  thereon, 
and  also  any  expenses  properly  and  not  prematurely  inonrred 
by  the  parchaser  in  investigating  the  title.  The  distinction 
etill  is  between  parties  actiug  in  good  faith  and  failing  to 
perform  beoaose  they  could  not  make  a  good  title,  and  parties 
Trhose  condnot  is  tainted  with  fraud  and  bad  faith.  In  the 
former  case  the  purchase-money  paid  with  interest  and  ex- 
penses less  rents  and  profits  whilst  the  buyer  was  in  poa- 
eeasion,  can  alone  be  recovered ;  bnt  in  the  latter  damages 
also  for  the  loss  of  bargain.'  If  the  seller  oontracte  to  sell 
an  estate,  knowing  that  he  has  no  title  to  it,  nor  any 
means  of  acquiring  it,  the  purcbaser  can,  by  an  action  for 
breach  of  contract,  recover  the  expenses  he  has  incurred, 
and  by  an  action  for  deceit  other  damages  for  loss  of  the 
bargain ;  and  in  India  at  least  thia  might  be  done  by  a 
single  Buit.^    So  where  the  seller  was  able  to  make  a  good 


1  Calebrooke  on  Oblii ,  S§  270,  374 ; 
Lowe  ■.  Pean,  S  Barr.  2238. 

2  Flneaa  v.  Thorahill,  2  W.  Bl. 
1078 1  Bain  V.  Fothergill,  L.  B.  S  Eiah. 
eg  :  and  7  H.  L.  168  i  Hart  v.  Swune, 
7  Ch.  D.  47. 

8  Bain  ■.  FothergiU,  L.  R.  7  H.  L. 
907)  WaUt.  OitjX.  B.  Co.,  L.B.& 


Q.  6.  349 1  8!kM  «.  Wild,  7  Jar.  N.  8. 
liSOi  8.  O.  <n  earn,  icace.  11  W.  K. 
SM  i  8.  0.  4  B.  «  8.  421 ;  82  L.  J.  Q. 
B.  87G  i  8Dgd«i'i  T.  t  P.  Ch.  B,  s,  3  ; 
BimoDi  *.  Patohstt,  36  L.  J.  199  Q. 
B  ;  lee  ramaTks  oa  Uiii  role  in  Sectx- 
wiek  on  Damage;  SOO. 
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title,  bat  hu  reFaeed  to  take  the  necessary  steps,  the  bayer 
cftQ  recover  bis  deposit  and  his  expenses  and  also  damans 
for  loss  of  bargain,  the  measnre  of  which  is  the  profit  which 
he  oould  have  made  on  a  resale.^  Where  the  sale  was  not 
a  binding  one,  then  oE  conrss  not  even  nominal  damages 
oan  be  given  for  the  loss  oE  the  bargain.'  Where  the  first 
purchaser  has  resold  at  a  profit,  the  loss  of  enoh  profit,  and 
coats,  and  expenses  of  the  resale,  are  not  recoverable, 
onless  there  was  bad  faith  on  the  part  of  the  original 
seller."  Where  the  sale  was  to  be  completed  by  a  specifia 
time,  expenses  prematnrely  incurred  by  the  purchaser  on  his 
own  act,  and  in  the  absence  oE  frand  by  the  seller,  cannot 
be  given  as  special  damages.'  Where  the  cause  of  failure 
arises  from  some  other  source  than  want  of  title,  the  plaintiS 
may  recover  as  special  damage  any  loss  incurred,  as,  for 
instance,  loss  io  his  trade  by  not  getting  settled  in  hia 
house."  In  addition  to  a  decree  for  specific  performance  of 
the  Bale,  special  damages  arising  from  delay,  aa  from  deteri- 
Lenaa  agkinft  oi^tion,  may  be  given.*  The  rule  excluding 
'^**°'-  damages  tor  the  loss  of  bargain  in  sales  oC 

real  estate  does  not  apply  in  the  case  of  a  lease  granted  by 
one  who  has  no  title  to  grant  it,  bat  the  general  rule  applies 
that  where  a  contract  ia  broken,  the  person  injured  is  to  be 
placed  as  far  as  money  can  do  it,  in  the  same  position  as  be 
would  have  been  in  if  the  contract  bad  been  fulfilled.'  The 
general  remedy,  where  a  lessor  could  make  a  good  lease, 
Aud  there  has  been  a  breach  of  the  agreement  to  grant  one, 
is  a  suit  for  specific  performance ;  but  in  an  action  for  dam- 
M  •.  UohSeld,  1  Biag.  N.  U. 


I  Ensel  *.  Titali,  L.  R.  8  Q.  B.  814  i 
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ages  for  breach  oE  snoli  coveuant,  the  meuore  would  Boem 
to  be  any  ezpetiBea  properly  incurred  by  the  plaiutiQ  oa  the 
faibh  o£  the  oontraot  being  daly  executed,  together  with 
oompeaBation  for  the  loss  of  the  lease,  that  is,  not  the  profits 
which  he  would  or  might  have  made  if  he  had  been  tenant 
under  the  lease,  but  the  value  of  the  term  to  him  at  the 
time  of  the  breach,  or,  in  other  words,  a  compensation  for 
the  loss  of  his  bargain.*  The  meaiure  will  be  the  same 
where  the  lessor  had  cot  any  ootonr  of  title  to  the  premises 
intended  to  be  demised.' 

361.     An  action  by  the  seller  against  the  purchaeer  for 
S«11«r    i«wiut     refuBsl  to  complete  Mb  contract,  stands  on 
boyer,  the  same  footing  aa  an  action  for  not  accept- 

ing  goods.'  If  the  estate  has  been  actnally  conveyed  and 
become  the  property  of  the  buyer,  the  meaaure  is  the  price 
agreed  to  be  paid  with  interest  thereon.  If  it  remains  the 
property  of  the  seller,  the  measure  ia  the  difference  between 
the  price  agreed  on,  and  its  market  value ;  for  the  question 
then  is,  how  much  worse  is  the  plaintiff  by  the  dimiuution 
in  the  value  of  the  land,  or  the  loas  of  the  purchase-money ; 
but  the  plaintifi  cannot  have  both  the  land  and  the  money 
alao.*  On  an  agreement  for  a  sale  of  land  the  deposit 
aaually  paid  is  not  only  part  of  the  price,  but  a  guarantea 
for  the  completion  of  the  sale;  and  apart  from  express  Btip- 
nlation  it  is  forfeited  by  the  purchaser  on  his  repudiation 
of  the  contract;  and  this  without  regard  to  any  loss  by  the 
seller,  thongh  in  case  of  loss  it  will  be  taken  into  acooant  if 
the  seller  saes  for  damages,  but  not  otherwise.     Money 

;  Ch.  D,  sss. 

■       3  Williimi  •.  Bnrreli,  1  0.  B.  402. 
S  Uajne  on   Dimagei,  17S(    Seig- 
wiok  OB  DamagM,  305. 

4  Laird  •■  Fim,  7  H.  A  W.  474. 
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paid  as  B  deposit  is  strictly  not  a  aam  fixed  npon  eitlier  as  m 
penalty  or  as  Uqnidated  damsgea.'  Coats  aod  cbargea  fairly 
incnrred  by  the  plaintiff  for  ths  pnrpoae  of  the  tale  may  be 
inclnded  aa  epeoial  damages.  Where  there  ia  no  difference 
between  the  prioe  and  market  ralne,  tbea  oosta  and  nominal 
damages  for  the  breach  conatitute  the  meaanre.^  IE  the 
bnyer  has  been  in  possession,  and  then  abandons  the  COQ' 
tract,  there  shonld  be  added  to  the  above,  interest  on  the 
porohase-money  whilst  he  was  in  pofiseseion.^ 

362.     The  sale  may  be  complete,   bnt  there  may  be  a 

failure  as  to  some  of  the  nanal  covenants; 
t^r^li'titit^    aa  the  covenant  for  title.     If  the  intereat 

conveyed  ia  not  so  large  as  warranted,  or 
the  tenure  of  the  land  not  so  advantageons,  the  tneaanre 
of  damages  is  the  difference  between  the  value  of  the  thing 
aa  it  is,  and  its  value  as  it  waa  warranted  to  be.*  If  the 
defect  is  not  in  the  quantity  of  the  intereat,  but  the  quality 
of  the  title,  as  where  a  saleable  title  has  not  been  acqnired, 
bat  only  the  seller's  posseseory  title,  then  the  fair  rule  would 
be  to  give  the  plaintiff  such  damages  as  will  compeDsate 
him  for  the  defective  quality  of  his  title,  or  any  amount 
paid  to  perfect  the  title   with  interest  thereon.'    Where 

there  is  a  breach  of  the  covenant  for  quiet 
ja^^t^  ""     enjoyment,  and  the  bnyer  ia  subsequently 

evicted  by  one  with  a  better  title,  then  if 
the  sale  was  of  a  lease  or  interest  for  a  term  of  years,  the 
measure  of  damagea  ia  the  value  of  the  unexpired  part  of 
the  term,  and  the  amoant  of  any  damages  recovered  agaiust 
the  plaintiff  by  the  ejector  aa  mesne  profits  withoat  interest, 

I'Howe  «.  Smith,  V  Ch.    D.  80  j  i  lOUt. 
Bogden'i  r.  A  P.,  (Itth  ed.)  38  j  tha      S  Bngdan'i  V.  A  P.,  (IStb  »d.)  G14 
OM«i  &re  mauj  ud  iotrunta.  4  UsyDe  OB  DuDlgM,  17S, 

S   AddiMQ  on  Coatraota,   (Sth  ed.)  I     5  Id.  ITS. 
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and  any  ODSts  properly  inonrred  in  oompromising  a  Boik 
brought  to  ejflot  (he  plaintifE.'  If  the  sale  was  of  the  fee 
simple,  and  there  has  heea  no  alteration  in  the  valae  of 
the  land,  the  damages  would  be  either  the  actual  value  at 
the  time  of  sale,  or  the  pnrchaBe-money  paid,  with  interest 
thereon  (aQlesa  perhaps  there  has  been  a  beuefioial  posBos- 
sion  of  the  land),*  together  with  coats  and  expenses.  Any 
iDoreaae  of  value,  or  improTements  made  after  the  sale 
would  not  be  included  in  the  damages,  if  the  increase  arose 
from  some  entirely  collateral  cause,  as  the  formation  of  a 
railway ;  or  if  the  improvements,  though  made  with  the 
plaintiffs  capital,  were  not  the  expreas  object  of  the  con* 
tract,  and  so  the  fair  and  contemplated  consequence  of  it.s 
The  bayer  then  loses  the  difference  between  the  improved 
and  unimproved  values  of  the  estate ;  in  some  cases  be  who 
evicts  may  be  liable  for  this,  as  will  be  seen  in  the  section  on 
adverse  occupancy.*  But  this  ia  in  the  abaeuoe  of  fraud; 
fraud  will  render  the  seller  liable  for  all  losses  or  improve- 
ments. If  the  thing  ia  dimiuiahed  in  value,  then  the  value 
at  the  time  of  eviction  ia,  it  seems,  the  measure,  for  that  ia 
the  loss  Buffered ;  and  profits  from  improvements  onght 
always  to  be  set  off  against  the  outlay,  and  the  difference 
only  allowed  ;  for  it  is  enough  it  the  buyer  loses  iiothing.<> 
If  the  eviction  is  from  a  specific  part  only  of  the  land,  then 
(he  measure  ia  the  value  of  that  part ;  if  from  an  undivided 
share  of  it,  then  a  proportionate  parb  of  the  purchase-money .* 
Where  there  is  no  eviction  from  any  part,  but  a  disturbance 
of  quiet  esjoymeut  as  by  a  right  of  way  in  third  peraoDS 

1  WaiUms  •.  Barrell,  1  0.  B.  402  ; ,  Bedgwiok  on  Dunagea,  169— 17S. 
Locks  >.  Fnne,  LI  Jar.  S.  S.  7S8  :  L.        4  Intn,  S  SM. 
B.ia.  p.  Ml.  G  Dom&t,B.  1,  T.  S,  «.  10,  !S  M.  17, 

3  Hafne  on  DnmagM,  ISl ;  Damat,   18, 19. 
B.l,T.S,i.lO,GSlg,lS.    SeeJetikiDB      6  Ui.joe  tm  Daroatia*,  ISS;   Sedg, 
*■  Jonet, »  Q.  B.  D.  136.  mck  on  QaBusw,  189. 

8  Id.  182  i  Domat,  Mi,  EG  IG,  16; 
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being  established,  the  measure  is  limited  to  the  daiuE^e 
actoally  Bnataiiied,  for  it  cannot  be  kaown  how  far  or  whether 
the  right  will  in  Entare  be  ased.^  When  there  is  a  breach 
of  the  oovenaDt  against  inoambrances,  the 
ca^^waes'^  "  measare  is  the  whole  amonnt  of  any  exist- 
ing incambranoeB,  which  is  needed  to  dis- 
charge them.^  In  sDch  a  case  there  is  a  specific  covenant  to 
pay  as  a  specific  pecnniary  compensation  the  amoont  of 
the  incambrance.  Bat  where  there  is  a  covenant  to  do 
some  thing  npon  the  land  sold,  or  upon  that  adjoining  it, 
which  will  beneficially  affect  the  adjoining  land,  or  that 
sold,  and  the  thing  is  not  done,  the  measure  of  damages 
ia  then  not  the  coat  of  having  the  thing  done,  bnt  the 
improved  vnlne  to  the  land  to  be  benefited,  which  wonld 
have  accrned  if  the  thing  agreed  on  had  been  done.^ 

S63.     Next  as  to  contracts  relating  to  the  tenancy  oE  land, 

and  first  as  to  rent  for  use  and  occupation. 

Action  for  rent,     ■^[jg^^  ^  ^^^t   [^   flje^  in   ^n   agreement 

(though  one  void  for  want  of  form),  that  ia  the  measure, 
with  interest  from  the  date  of  its  being  duej*  otherwise,  if 
there  is  no  permanent  agreement,  or  it  has  not  been  acted 
up  to,  then  a  fair  rent  is  to  be  fixed  with  reference  to  the 
present  beneficial  interest  oE  the  tenant,  bat  omitting  any 
increased  value  from  an  outlay  oE  the  tenant's  own  capital, 
and  allowing  for  ordinary  repairs  if  made  by  the  tenant,  and 
also  deducting  any  sums  properly  paid  in  exoneration  of  the 
landlord,  as  taxes,  4o.»  Rent  does  not,  like  interest,  accrue 
from  day  to  day,  bat  is  payable  at  the  end  of  a  term ;  so 

1  Child  •.  BtsdiJoB,  11  Ch.  D.  83.     [  K7. 

a  Lethbridge  «.    Mjtwn,  2    B.  A       4  Db  Medina  ».  Potaon,   Holt,  47  t 
aI  7737  eXrick  onD-aige.,  188  ;    Woodf.ir.  L.  4  T.  (7th  ed  )  634. 
M«D9  on  D^igM,  186.  5  M«yne  on  Daawgai,  281. 
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that  on  eviotion  of  the  teaBot,  rent  is  not  apportioned  rate- 
Mj  in  respect  to  th«  time  ;^  bnt  if  the  eviction  is  Erom  part 
only  of  the  Und,  it  ia  Apportioned  in  respeot  to  the  land, 
nnlesa  the  eviction  was  by  the  lessor ;  then,  as  quiet  enjoy- 
ment  ie  a  condition  precedent  to  the  tenant's  liability  for 
rent,  there  ia  a  BaspeoaioD  of  the  entire  rent,  till  he  is 
reinstated.' 

364.     On  the  breach  of  a  covenant  by  the  tenant  to  re- 
Aotaon  tor  noa.     ?"'>  ^^^  meaaore  of  damages,  in  an  action 
"P^''  brought  daring  the  tenancy,  ia  the  extent  to 

which  the  marketable  valne  oE  the  reversion  ia  injured.^ 
Thia  wonld  be  very  great  if  the  lease  ia  near  its  end ;  very 
small  if  it  had  a  long  time  to  ran.*  If  a  mesne  landlord,  to 
save  a  forfeiture  to  the  bead  landlord,  makes  repairs,  the 
measare  is  the  ooat  bo  far  aa  it  waa  necessary."  One  of 
several  saccesaive  assigneea  of  a  lease,  who  held  the  pre- 
mises whilst  out  of  repair,  may  be  assessed  with  the  whole 
amount,  onleas  he  shows  how  much  only  occnrred  in  his 
time.*  Bat  the  plaintiff  must  always  give  strict  proof  of 
the  amount  of  disrepair.'  In  an  action  at  the  end  of  tba 
term,  the  meaanre  is  the  som  that  will  put  the  premises  into 
the  state  of  repair  in  which  the  tenant  was  bound  to  leave 
them ;  and  this  depends  upon  the  age  and  class  of  hoose, 
and  its  state  at  the  time  of  the  demise ;  natnral  wear  and 
tear  is  the  landlord's  loss,  and  an  old  building  need  not  be 
tamed  into  a  new  one,  or  left  of  more  value  at  the  end  than 
at  the  beginning  of  the  term ;  and  against  the  cost  of  re- 

I  Tudor')  L.  0.  on  &■  Pro.,  ISl ;  I  ft  F.  7U  ;  Smith  (.  Feat,  9  Eicli.  IGl. 

Woodf^'i  L.  A  T.  S40.     In  Eugtud,  4  Havna  on  Damngea,  220. 

b7  83  A  SI  Tiot.  c.  35  reot  u  now  S  Colls*  •.  Streetou,  9  B.  &  C.  373  ; 

made  toaccniedKybjdaTlikeiatereit.  Woodfill'i  L.  Jt  T.  44G  ;  AddUoD  on 

S  Horriioa   «.   ChadwiDk,  7   O.  B.  OontractB,  1084. 

866 ;  Tador'i  L.  0.  on  S.  Fro.,  193  j  6  Smith  «.  Pe&t,  B  Eioh.  ]61. 

WoodfaU'i  L.  &  T.  S88,  340.  7  Bmith  «,  DohkIm,  IS  0.  B.  81. 

S  WoroeaUr  Sohool  «.  Waten,  9  0. 
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pairs  is  to  be  set  off  tbe  amooiit  of  snch  iocroABe  of  ralae.^ 
Where  the  tennot  is  bonnd  to  repair  bnt  the  landlord  on 
notice  is  bonnd  to  fnrnish  the  materials,  and  after  notice 
iiegleota  to  do  so,  the  dntjr  of  the  tenant  is  bimselE  at  onoe 
to  make  tbe  repairs,  and  then  sne  tbe  landlord  for  tbe  cost 
of  matei'ials ;  and  hence  he  caDuot  recover  damages  for  in- 
jury to  his  own  property  from  the  vaiit  of  repair.^  Oud 
tenant  in  common  of  a  house,  nbo  expends  money  on  im- 
provements or  on  ordinary  repairs,  bns  no  right  of  action 
against  his  co-tenant  for  contribution ;  bnt  his  remedy  is  a 
partition  nhen  snob  outlay  may,  according  to  its  natare,  be 
considered.^  In  an  action  by  a  reversioner  ^^ainst  a  tenant 
on  a  covenant  against  waste,  tbe  measore  of  damage  is  not 
necessarily  the  earn  which  it  will  cost  to  restore  the  property 
to  its  condition  before  the  waste,  bnt  tbe  diminution  in  the 
valae  of  the  property,  less  a  discount  for  immediate  pay- 
ment.' Where  tbe  lessor  is  tbe  party  bonnd  to  repair,  the 
lessee's  cost  of  procuring  another  house  whilst  his  own  was 
uninhabitable,  or  under  repair,  is  not  to  be  added  as  special 
damage,  except  for  the  time  dui-ing  which  the  lessor  delayed 
to  begin  the  repairs.'  It  may  be  nsefol  in  India  to  know, 
that  tbe  neglect  of  the  landlord  to  repair  the  hoase  is  no 
defence  in  an  action  by  bim  for  tbe  rent;  bis  covenant  to 
repair,  and  the  tenant's  covenant  to  pay  the  rent,  are  inde- 
pendent." The  tenant  might  recover  for  loss  and  expenses 
from  the  neglect  to  repair;  bat  on  a  lease  of  a  bouse  there 
is  no  implied  undertaking  that  it  is  in  a  state  of  repair  rea- 
sonably fit  for  habitatiou  at  the  beginning  of  tbe  term  ;  but 

1  Pajne  «.  Haine,  IS  M.  A  W.  Ml  ;  I      4  Whitham  c.  KenhAW,  W.  N.  I8S6, 
TatM  V.  DriDil,er,    11  Eicb.  1G  i  Out-    p.  16. 

taridn  «■  Haunrd,  1  H.  &  Eoli.  S86  ;       ^  Oteea  v.  S*1m,  3  Q.  B.  SS?. 
Ibyne  on  D.,  SiS  ;  AddiaOD  On  0-,  3tS.       6  Weigall  *.  WatM*,  6  T.  B.  483  ; 

1  Tucker  «.  Liniter,  31  Ch.  D.  1&         Adduon  oa  CoDtiuti,  tSS  t  Ohitty  o  ■> 

3  Leigh  «.  DiokewD,  15  Q.  B.  D.  60.  I  OouumU,  310. 
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it  ia  otherwise  as  to  a  famished  Iioase,  when  the  teaant,  it 
seems,  miglit  recover  damages  for  delay  in  getting  poases- 
sion,  or  for  injury  from  the  want  of  repair;  or  at  his  option 

—for  Dot  innir-  ^^  ™^y  rescind  his  coutract.'  When  a  loss 
'°^'  has  been  incurred  by  the  breach  of  a  cove- 

nant to  insDre  premises,  the  renl  value  of  the  things  lost  will 
be  the  measure  of  damages.^  Where  there  has  been  no  toso, 
the  plaintiff  will  recover  premiums,  if  any,  paid  by  him  to 
keep  np  the  policy,  or  the  expense  of  effecting  a  new  one.* 
365.     Nest  as   to   contracts  for  the  sale   of   chattels ; 

Sales  of  ohai.  ^^^''S  *he  bayer  has  received  the  goods, 
TBLs.  the  measure  is  the  price,  either  as  fixed  by 

Action  for  the  the  contract,  or  to  be  fixed  by  ascertaining 
'*"°*'  the  fair  valne  of  the  article.*    If  the  seller 

ia  only  able  to  prove  the  delivery  of  a  package,  withont  any 
evidence  of  its  contents,  it  will  be  presnmed,  as  against  him, 
that  it  was  filled  frith  the  cheapest  commodity  in  which  he 
deals.''  If  the  article  is  agreed  to  be  sold  at  a  certain  price, 
that  is  the  measure ;  and  though  materials  superior  to  those 
contracted  for  are  used,  the  purchaser  is  neither  bound  to 
pay  the  higher  price,  nor  to  return  the  article."  Generally, 
interest  is  not  to  be  given  on  the  price  o£  goods  sold,  evea 
though  to  be  paid  for  on  a  particular  day;  but  iE  they  were 
to  be  paid  for  by  a  bill  at  a  certain  date,  and  the  bill  is  not 
given,  interest  sboald  be  given  from  the  time  the  bill  wonld 

Reduction  oE  tha  have  become  due.'  Where  the  article  dif- 
!■""■  fei-s  in  quality  or  description  from  that  con- 

tracted for,  but  has  been  kept  by  the  buyer,  theu  generally 
the  uleHSure  ia  its  real  value,  that  is,  so  much  as  the  seller 

1  WilaoQ  V.  FiDch-Hntton,  2  Bl.  D.  1     4  AddiBoa  on  Oontniota,  10G7. 
330.  5  Cbanm  *.  P«»)y,  I  Cunp.  8. 

2  Hayna  on  DamftMS,  213.  S  Wilmot  •.  Smitfa,  S  C.  Oi  P.  466. 
a  Id.  341.                                             I     7  i^rr  •.  Ward.  8  M.  4  W.  £6. 
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could  have  sold  it  for,  if  he  bad  taken  it  back,  wtioh  is  not 
neoesBarily  the  same  aa  what  it  is  vorth  to  tbe  bayer  io  its 
proBent  coaditioo.^  Bnt  the  reduction  is  ordinarily  limited 
to  this  difference  in  value  between  the  article  aa  it  was  at 
tbe  time  of  delivery,  and  as  it  ought  to  have  been  according 
to  the  contract ;  still  any  special  damage  snbBeqnently  ariB- 
ing  from  the  breach  of  contract,  though  it  need  not  be,  may 
also  be  taken  into  acooant,  bnt  it  may  also  be  gronnd  for  a 
orOBB-action  by  the  buyer."  So,  if  the  action  is  not  for  the 
price,  bnt  on  bills  given  in  payment,  then  or)ly  a  total 
failare  of  the  consideration  is  a  defence  for  tbe  buyer ;  a 
partial  failure  cannot  be  allowed  for  in  redaction  of  damages, 
bat  is  only  groand  for  a  croBS-action ;  the  contract  may  be 
divisible,  but  tbe  security  is  entire.^  If  the  bayer  coald  not 
return  tbe  article,  aa  where  it  was  made  oat  of  his  own 
materials,  the  cost  of  altering  it  wonid  be  tbe  only  fair  mea- 
Bnre  of  redaction ;  and  this  might  be  tbe  measure  even 
where  the  article  might  have  been  returned,  if  tbe  impossi- 
bility, or  cost  or  delay  of  prooaring  another  render  the  out- 
lay  on  alterations  a  reasonable  and  prudent  expenditure.* 
366.  In  an  action  for  not  accepting  goods,  the  difference 
Aotion  for  not  between  the  contract  price  and  tbe  market 
■Goepting  goodj.  price,  on  the  day  tbe  oontraot  was  broken, 
together  with  any  expenses  necessarily  incarred  by  tbe  seller 
in  fulfilling  bis  part  of  the  contract,  ia  the  ordinary  measure 
of  damages.'  Where  there  ia  no  difference,  or  it  is  in  favor 
of  the  plaintiff,  damages  can  only  be  nominal.^  Where  tbe 
defendant  has  ordered  goods,  and  then  wrongfully  counter- 


1  lUjiie  on  DunUM,  07. 

a  Mondel  v.  SWel,  8  M.  *  W.  858 ; 
DiTii  >.  SedgM,  L.  fi.  6  Q.  B  687- 

t  Tja  «.  QvyDua,  I  Ounp.  847. 

4  OatHar  «,  CloM,  6  0.  &  F.  U7  I 
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manded  the  order,  and  thereapon  the  vendor  ceases  to 
manufactare  them,  he  is  entitled  to  damages  for  the  goods 
ia  band,  and  to  the  damages  (or  which  he  is  liable  to  nnb* 
contractors  or  like  claims  against  him  f  he  is  also  entitled  to 
BDch  profit  as  he  would  have  made  if  the  oontract  had  been 
fully  carried  oat ;  that  is,  in  effect,  to  both  the  loss  aconiing, 
and  the  profits  inteicepted.^  Where  the  property  in  goods 
has  passed,  though  there  has  been  no  delivery,  the  seller 
nay  treat  the  contract  as  existing,  and  recover  the  price.* 
The  above  rules  apply  to  a  sale  of  stock  or  shares,  as  well 
BB  of  goods," 

367.  Where  the  buyer  sues  the  seller  for  non-delivery, 
AeidoD  fot  not  '^^^  ^^  ^^^  P^'^  nothing  in  advance,  the 
deliTerins  goods,  nieasure  is  the  difference  between  the  con* 
tract  price,  and  that  of  goods  of  a  similar  description  and 
quality  at  the  time  when  they  onght  to  have  been  delivered ; 
for  the  plaintiff  might  have  bought  such  immediately  on  the 
breach.'  Where  delivery  is  to  be  between  certain  dates  and 
B  fine  is  fixed  for  non-delivery,  the  fine  begins  from  the  laat 
date  fixed  for  delivery."  Though  there  was  a  day  fixed  for 
delivery,  if  there  was  a  previous  ntt«r  rennnoiation  of  the 
contract  by  the  seller,  the  plaintiff  may  elect  to  sue  at  oncej 
and.the  measore  will  be  the  difference  between  the  contract 
price,  and  the  price  on  the  day  of  breach ;'  or  if  the  defend* 
ant  has  resold  the  goods,  the  difference  between  the  prioo 
at  which  they  were  resold,'  Where  the  delivery  is  to  be  by 
fixed  instalments,  and  there  is  a  breach  before  the  time  for 


1  Cart  «.  Ambernta  B7.  Co^  17  Q. 
B.  137  I  Dunbp  V.  Higfiae,  I  H.  L.  C. 
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i  Gr^um  f.  Jukion,  11  Eatt.  4S8. 
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complete  performance,  the  plaintiff  ma;  claim  as  damages 
the  difference  between  the  market  and  contract  prices  at  the 
■ereral  periods  for  delivery,  and  he  is  not  bonnd  at  the  date 
of  breach  to  enter  into  a  new  contract  for  the  remaining  in- 
stalments.' If  there  is  a  forbearance  at  the  request  of  the 
seller  to  go  into  the  market  and  pnTchase  other  goods,  the 
damages  are  the  difference  between  the  contract  price  and 
the  market  price  when  the  bnyer  does  go  into  the  market.* 
If  the  article  is  not  one  proonrable  at  pleasure,  as  a  ma- 
chine for  a  specific  purpose,  the  direct  and  contemplated 
loss  from  non-delivery  will  be  special  damage  ;  but  this  will 
not  extend  to  snch  a  remote  damage  as  a  loss  from  a  fall  in 
the  market  prices,  or  loss  of  profit  on  a  resale,*  but  will 
inclnde  the  loss  by  the  deterioration  of  the  plaintiff's  goods 
damaged  by  the  non-delivery  of  the  article.*  Where  A  con- 
tracted to  supply  goods  to  B,  knowing  that  they  were  to 
fnlfil  a  contract  by  B  with  C,  and  the  goods  were  not  pro- 
curable in  the  market,  and  C  recovered  dam^es  from  B,  it 
was  held  that  B  might  recover  as  damages  against  A  the 
loss  of  profits  on  his  contract  with  C,  and  also  for  his  liability 
to  C,  and  that  the  sum  awarded  to  C  might  be  taken  as  the 
measure  of  the  latter.''  Where  the  precise  goods  are  not 
procnrable  at  the  due  date  of  delivery,  the  difference  in  the 
price  of  similar  but  better  goods  necessarily  bought  in  lieu 
of  tbem,  may  be  recovered  as  damages.^  If  there  is  no 
market  for  the  sale  of  such  goods  at  the  place  of  delivery, 
the  damages  are  the  price  at  the  place  of  mannfacCnre  with 
cost  of  carriage,  and  a  reasonable  sum  for  ioiportei''s  pro- 

.    8.  287  ;  WilUnnit  t.  Rajaolds,  id.  97S. 

4  Smeed  v  Ford.  23  L.  J.  178  Q.  B. 

—  G  Gnbart-Borgnia  •.  MngenC,  IG  Q. 

2  OjIb".  Vine,  L.B.  8Q.B- 376;   B.D.BS. 
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fits.^  Where  there  has  been  &  pftTment  in  adruue^  tho 
pUintiff  may  reooTer  the  money  pud  with  interest ;  or  else 
the  prioe  which  the  goods  would  hare  fetched  ftt  the  time 
they  onght  to  have  been  delivered,  or  at  the  time  when 
otherwise  the  breach  of  oontraot  was  complete  ;*  the  first 
meaaore  pnts  him  into  the  same  position  as  if  the  contract 
bad  never  been  entered  into,  and  the  latter  as  if  it  had  been 
dnly  carried  oat.  Where  there  has  been  a  written  ooatraot, 
evidence  may  not  be  giren  that  part  of  the  price  was  in 
(wnsiderattou  of  delivery  by  a  oertun  date.'  Where  there 
has  been  an  advance,  and  also  a  delivery  bat  of  inferior 
goods,  and  the  boyer  seeks  to  reoover  his  lofls,  the  raeasare 
IB  the  difference  between  the  valne  of  goods  of  the  qnali^ 
oontraoted  for  at  the  time  of  delivery,  and  the  vatae  of  tba 
gooda  actually  delivered.^  Where  abook  or  shares  have  been 
lent,  which  is  in  efEeot  anadvanoe,  then  in  an  action  for  not 
replacing  them,  the  dann^  is  not  limited  to  the  price  at 
the  time  of  breach,  bat  may  be  the  price  at  the  time  oE 
trial,"  bnt  not  the  highest  prioe  at  any  intermediate  day, 
for  it  is  a  mere  apeenlation  that  the  plaintiff  wonld  have 
Bold  on  that  day.* 

368.     On  a  breach  of  warranty  withoat  fraud,  the  Bngtish 
law  does  not  allow  the  bnyer,  where  the 
bTeuh   ot    wu-    property  has  passed  to  him,  to  rescind  the 
""'*•  contract,  and  revest  the  property,  bnt  the 

remedy  is  by  an  action  for  a  breach  of  the  warranty  f  and  i  t 
is  the  same  by  Section  117, 1.  0.  A.ot.     Bat  the  Roman  law 
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8  Bndei «.  OuCler,  11  Jut,  N.  B.  22. 

4  Lodei  V.  Kekole,  S;  L,  J.  S7  O.  F. 

H  Oiian*.BaoUi,UaB,Sn. 


7  Street  «.  Bla;,  i  B.  A  Ad.  4«!  ; 
Hoywortb  «.  HntehiMon,  I>.  B.  S  Q.  B. 
U7  i  Anmur  «.  Ouella,  t.  B.  3  0.  P. 
677.    Ba  abo  in  Amerias,  8«dffwiek  OB 


ix.Goot^le 


AOTIOMS  rOK  WABEAHTT.  37d 

allowed  tba  thing  to  be  retanied  irith  its  increase,  and  the 
pnrchaur  to  reoover  the  price  paid  Trith  interest.'  Where 
a  man  is  induced  by  fraud  (bat  with  do  warranty)  to  bny 
stock  or  goods,  and  he  keeps  or  afterwards  sells  the  same, 
the  measnre  of  damages  is  the  difference  between  the 
contract  price  and  the  real  ralne  at  the  time,  that  is  what 
he  might  have  got  if  he  had  resold  at  ODoe,  bnt  not  in- 
olading  any  after-oansed  deterioration  or  fall  in  the  market' 
In  an  action  for  a  breach  of  warranty  (the  goods  being 
retained),  the  meaaare  is  the  diflerenoe  between,  not  the 
contract  prioe,  hot  their  market  valne  with  the  defect  at 
the  time  of  delivery,  and  the  valne  they  would  have  possess- 
ed had  they  answered  the  warranty.'  Where  goods  are 
Bold  as  being  of  a  specified  desoription,  althongh  the  bayer 
may  have  bonght  them  by  sample,  or  after  inspection  of  the 
balk,  there  is  an  implied  warranty  that  they  shall  be  of 
the  particular  quality  in  a  merchantable  condition,  and  the 
measure  of  damages  is  the  same.*  If  resold  before  the 
defect  is  known,  the  price  realised  may  be  taken  as  the 
market  price  if  they  had  been  sound ;  and  if  resold  a  third 
time,  the  defect  being  known,  the  price  realized  may  be 
taken  aa  the  actual  value,  and  the  difference  between  the  two 
prices  as  the  measare  of  dami^es  for  the  breach.^  Hence,  if 
on  the  resale  before  the  defect  was  known,  there  was  a  pro- 
fit, this  difference  cannot  afterwards  be  recovered  as  special 
damages.^  Where  the  known  purpose  of  the  contract  was 
the  resale  of  the  goods  in  a  foreign  market,  then  the  prices 
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of  them  aa  sontid  and  anatMiud  are  those  in  that  market.' 
Where  part  of  the  gooda  has  been  returned  after  payment 
for  them,  and  part  not  accepted  on  account  of  defects,  the 
buyer  may  recover  what  he  has  paid  and  hie  ohargea, 
together  with  hia  profits  apon  the  whole  quantity  lost  from 
his  not  being  able  to  carry  ont  hie  known  contract  for  resale 
of  the  goods.'  Where  there  has  been  frand,  special  damage 
may  be  recovered  in  au  action  for  deceit.^  If  the  bayer 
givea  notice  to  the  seller  to  take  back  the  goods,  and  he 
refuses,  the  net  expense  of  keeping  them  for  a  reasonable 
time,  till  a  resale,  may  be  given  as  damagea*  If  a  buyer  pro- 
perly relying  on  a  warranty  resells  with  a  warranty,  a  special 
damage,  as  the  costs  of  a  suit  by  the  snb-pnrobaaer,  and 
which  it  was  proper  for  him  to  defend,  may  be  given  f  and 
where  A  sold  to  B  knowing  that  he  bought  to  resell,  and  B 
resold  with  a  like  warranty,  the  difference  between  the  real 
value  and  the  contract  price  (perhaps  taken  to  be  the 
market  value  of  sound  goods)  was  given,  thongh  only  one 
enb-pnTchaser  had  recovered  from  B."  So,  an  outlay  by  the 
buyer  on  the  goods  contemplated  at  the  time  of  sale,  may  be 
recovered  if  it  has  become  useless.'  On  a  sale  for  a  specific 
purpose  and  breach  of  the  implied  warranty  of  reasonable 
fitness,  a  special  damage,  the  natural  consequence  of  the 
defect  warranted  against,  may  be  recovered,  and  there  is 
no  exception  as  to  latent  undiscoverable  defects,  as  there 
might  he  if  the  action  were  fonnded  on  negligence.^ 

369.     Where  the  action  is  for  the  value  of  work  and  labor 

1  Bridge  I.  Wain,  1  Slarh.  6M.  1  B.  It36  ;  •.  73,  ill.  (tn),  InditiD  Contnict 

2  Heilbutt  «.  HickBOD,  L.  K.  7  0.  P.   Act. 

«S.  6  Diagle  T.  Fare,  inp™,  7  C.  B,  N. 

S  Lkngridgev.  Levy,  2H.  iW.Gie.   8.,146i  BuidiJt  e.  Ruper,  E.  B.  A  E. 

4  CuireU  v.  Coars,  1  Tsaot.  666  ;    64. 

ChMtennsn  v.  Ltimb,  2  Ad.  A  E.  129.         7  Vnyoe  on  D&mngea,  167. 
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Action  for  beetoved  apoa  any  object,  the  right  o£  the 
woM  AND  LiBOB.  workuiaii  to  recover  at  all  often  depeada 
npoQ  Bucb  queetious  as,  whether  the  entire  performance  oE 
the  contract  is  a  condition  precedeut  or  not;  what  is  the 
effect  of  a  destrnction  of  the  article  before  payment ;  whether 
the  work  is  subject  to  the  approval  of  the  employer;  what 
is  the  effect  of  the  work  being,  from  negligence,  more  or 
less  oseless  ;  or,  what  is  the  effect  of  an  acceptance  of  defect- 
ive work.  But  a  consideration  of  the  right  to  recover  is 
beyond  the  object  of  this  chapter.  When  the  contract  has 
not  been  fully  carried  out  by  the  workman,  bat  the  employer 
has  and  retains  the  benefit  of  a  part  performance,  and  the 
contract  is  divisible,  the  measnre  of  damages  is  the  residae 
of  the  fnll  sum  agreed  to  be  paid  after  deducting  saoh  an 
amount  as  will  enable  the  defendant  to  get  the  contract 
completed  according  to  the  original  intention  of  the  contract- 
ing parties.^  If  the  contract  has  been  imperfectly  performed, 
and  the  subject  of  it  cannot,  or  onght  not  to  be  retnrtied, 
but  should  be  altered,  a  like  deduction  may  be  made  for 
alterations;'  or  if  the  workman  has  been  paid  in  advance, 
the  same  measure  oE  damages  is  recoverable  from  him,  and 
may  be  either  sued  for  in  a  cross  action,  or  set  off  in  an 
aotion  for  the  price  of  the  work.'  So,  if  the  plaintiff  con- 
tracted to  do  the  work  and  supply  materials  for  a  fixed  sum, 
and  the  defendant  afterwards  find  some  of  the  materials,  a 
deduction  is  to  be  made  for  the  fair  valne  thereof.*  Where 
the  failnre  was  not  on  the  part  of  the  plaintiff,  but  from  some 
act  of  the  defendant,  the  plaintiff  will  recover  as  damages  a 

1  Thornton  *.  Pbee,  1  H.  ft  Uob.  [  3  8.  JS.  ill.  (/).  ladian  Contnct 
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fair  remaneration  for  his  work.^  And  generally  where  aer- 
vice  has  been  rendered  bat  not  really  under  a  oontraet^  the 
reasonable  ralne  of  the  Bervice,  and  not  what  one  party  gvra 
notice  be  would  claim,  is  the  rule  of  damagee.^  Where  there 
baa  been  delay  in  perEorming  the  work,  aa  in  the  repairing 
of  a  Bhip,  the  hirer  ia  entitled  to  the  dii-eot  losB  from  sooh 
delay,  as  the  net  profit  which  might  have  been  earned  if  the 
ship  had  been  dniy  delivered.^  The  right  to  recover  at  all 
for  eztraa  is  often  a  nioe  question  j  where  there  is  a  right, 
the  meaaare  will  be  the  fair  market  ralne  of  enoh  extra 
work.*  Where  the  contract  has  been  deviated  from  in  the 
performance,  the  contract  rates  are  still  the  mle  for  payment 
as  far  as  the  contract  can  be  traced ;  bnt  if  there  has  been 
a  total  deviation,  then  the  whole  work  is  to  be  paid  for  at 
the  nsnal  rates  of  charging.'  Generally,  interest  is  not  to  be 
given  in  an  action  for  work  and  labor,* 

370.     Similarly  in  cases  of  oontraots  for  the  hiring  oE 

perBoiuil  services,  the  right  to  recover  at 
pttBosii!  HUM?"    *'l  '^  often  a  nioe  question,  aa  may  be  also 

what  is  the  proper  time  for  bringing  the 
action,''  Where  there  is  a  right  to  recover,  the  servant 
may  sue  not  only  for  the  valae  of  aervices  rendered,  bnt 
also  for  his  loss  in  being  prevented  from  entering  npon  or 
coDtinaing  bis  service,^  In  respect  to  past  services,  the 
measare  is  the  wages  agreed  npon;  the  damages  for  not 
taking  into  service,  or  for  wrongful  dismissal  daring  ser- 
vioe,  are  what  the  servant  deserves;  and  to  estimate  the 
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amoant,  ftll  that  had  happened,  or  was  likely  to  happea,  to 
iocrease  or  mitigate  the  Iobb  of  the  plaintiff  down  to  the 
time  o£  trial,  is  to  be  looked  to;  the  damages  are  to  be  an 
indemnity  for  the  loss,  and  if  he  has,  or  might  have,  found 
other  equally  eligible  employment,  the  damages  will  be 
small ;  bnt  if  not,  they  might  far  exceed  the  salary  agreed 
to  be  paid.^  The  degrees  of  mlBcondaot  or  incapacity 
which  JDStify  a  dismiaBal  are  varions,  bnt  they  concern  the 
right  to  recover.  In  the  case  of  menial  Bervants,  usage 
has  established  the  right  to  dismiss  them  at  any  time,  by 
giving  them  a  month's  notice  or  a  month's  wages;  and  a 
month's  wages  are  to  be  taken  as  the  agreed  damages.^ 
If  a  eervant  miaoondncts  himself,  the  master  may  tnm 
bim  away  withont  any  warning ;  and  saoh  misooodact  is  a 
forfeitare  of  the  wages  aooming  dne  to  faim  since  the 
last  pay  day,^  In  the  special  contract  of  serrica  for  a 
term  of  years,  as  of  an  apprentice  or  articled  elerk,  where 
a  preminm  is  paid,  if  either  party  dies  dnring  the  term, 
the  other  cannot  recover  damages  for  the  loss  of  the  ser- 
vices or  premium.* 

371.    Next  as   to  actions  by   and   against  carriers  of 
goods;  these,  ao  far  as  they  are  for  mere 
TO  CABUASB  or    breachea  of  oontraot,  are  generally  regard- 
ing carriage   by  sea.     Where   the  entire 
Omnwr  tgiiott    ^^'P  ^^  engaged  for  a  specific  lamp  sam  or 
■bippar.  price,  that  is  the  meaeaie,  tbongh  only  part 

of  the  ship  is  filled.'*    Where  the  shipowner  stipnlates  for  a 
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fnll  cargo,  tliat  meana,  (in  the  abaenca  of  fraad)  scoordinff 
to  the  actual,  aod  oot  merely  oominal,  tonnage,  and  be  is 
entitled  to  fall  freight,  as  if  fall  cargo  bad  been  pnt  on 
board;'  but  if  Bobaeqaently  to  the  hreaoh  o£  contract  to 
anpply  a  fall  cargo,  the  Bhipmaater  has  been  offered  a  cargo 
and  has  refnaed  it,  or  baa  neglected  an  opportonity  of 
receiving  cargo  and  eu-ning  freight,  the  measure  of  dam- 
ages will  be  the  amount  of  freight  which  would  have  beea 
earned  (less  the  expenses  of  earning  it,)  if  the  contract  bad 
been  fulfilled,  minaa  what  the  shipmaster  might  have  earned, 
if  he  had  thought  fit.'  But  where  a  sum  certain  is  to  be 
paid  on  not  supplying  a  cargo,  and  it  haa  become  payable, 
anbseqneiLtly  earned  freight  is  not  to  be  dednoted.^  Where 
the  contract  ia  to  ship  certain  goods  at  certain  rates,  and 
other  goods  are  sent,  the  measure  is  the  average  freight 
for  a  like  quantity  of  the  epecified  goo^.*  If  some  oE  the 
specified  goods  are  limited  in  quantity,  and  that  has  been 
shipped,  the  measure  ia  the  average  freight  on  the  other 
specified  goods.*  The  agreed  aoale  oC  bnlk,  &o.,  for  speci- 
fied goods  must  be  applied  in  estimating  the  freight  on 
substituted  goods,  though  it  may  not  be  a  correct  standard 
of  measnrement,*  The  freight  is  generally  to  be  oalcalated 
on  the  measurement  of  the  goods  at  the  time  of  shipment, 
and  not  at  the  time  of  delivery.'  Where  there  is  a  refusal 
to  accept  delivery  of  the  cargo,  the  sum  to  be  earned  as 
freight  is  the  measure  of  damages.^ 
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372.  In  aotione  by  the  shipper  against  the  carrier  for 
not  taking  the  goods,  the  measore  is  the 
MDdor  aKunit  expense  actually  and  necessarily  inoarred ; 
ounei.  jj  ^^  other  ooDveyance  was  procurable,  then 

the  measDre  wonld  be  snch  loss  from  the  cargo  being  left 
behind,  as  was  the  natnral  and  probable  consequence,  and 
within  the  contemplation  of  the  parties ;  where  another  ship 
was  procurable,  the  damage  is  the  increased  rate  of  freight 

-for  deUy  in  ^^°"  payable.^  In  an  action  agaiust  a  carrier 
deUiery.  f^^  delay  in  deliTcring  goods,   where  the 

time  of  arrival  was  reasonably  certain  aud  in  the  con- 
templation of  both  parties,  the  measure  of  damages  is  the 
difference  between  the  market  valne  of  the  goods  at  the 
time  when  they  onght  to  have  been  delivered,  and  when 
they  actually  were  delivered ;  and  the  value  ia  that  at  the 
place  to  which  they  were  consigned.^  In  &  long  sea  voyage 
there  ia  no  such  reasonable  certainty  aa  to  the  time  oE 
arrival,  and  further  it  ia  the  oonatant  practice  to  sell  such 
goods  before  arrival,  and  consequently  tbe  measure  of  dam- 
ages cannot  include  any  allowance  for  loss  oE  market ;  and 
this  is  80  whether  the  action  is  in  contract,  or  in  tort  aa 
where  the  delay  is  due  to  a  collision.^  Where  goods  were 
lost  and  could  not  be  at  ouce  replaced,  the  oost  ot  replacing 
them  with  interest  thereoo  aa  compensation  for  the  delay 
was  held  to  be  the  measure  of  damages.*  The  loss  by  a 
deterioration  from  neglect  may  also  be  added,'  but  not  the 
loss  of  profit  which  the  plaintiff  would  have  derived  from 
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making  up  tha  goods,  and  aelling  them  in  anotlter  shape;' 
nor  the  Iobs  of  the  bargain  between  the  plaintifE  and  the 
coaaignse,  who  had  refused  the  gooda  becaaae  the  delirerj 
waa  too  late,'  nor  anch  a  loss  as  the  wages  or  profits  lost  bj 
the  stoppage  of  a  mitl  or  factory  f  nor  the  loss  of  an  oppor- 
tnnity  for  sale  by  reason  of  the  sender's  agent  hariag  left 
the  place  before  delivery  ;*  nor  the  hotel  ezpenaes  of  an 
agent  kept  waiting  for  a  parcel  delayed  by  a  carrier,  wbo 
was  not  informed  of  tbe  parpose  for  which  it  was  intended.' 
Where  notice  and  a  apecial  contract  can  be  shown,  losses 
otherwise  too  remote,  may  be  included  as  having  been  con- 
templated.' Where  goods  are  damaged  during  the  delay 
is  delivery  from  some  inherent  defect  not  known  to  the 
carrier,  only  nominal  damages  can  be  given  for  snoh  de- 
terioration, where  but  tor  sach  defect  there  would  have  been 
none  BDch.'  la  the  case  of  the  losa  or  non-delivery  of  gooda 
the  measure  of  damages  will  be  the  value  of  the  goods,  and 
that  will  be  calcnlated  in  the  same  way  aa  for  tiie  non-^^ 
livery  of  goods,  where  the  price  baa  been  paid.^  If  in 
consequenoe  of  the  delay,  or  erroneous  information  of  the 
pftiiengar  Carrier,  a  passenger  is  obliged  to  hire  an- 
agdiut  curier.  q^;^^^  conveyance,  or  stop  a  night  on  the 
road,  the  expenses  may  be  recovered ;  bat  generally  dam- 
ages cannot  be  given  for  conseqaent  derangement  or  loss 
of  bn&iness,  trouble,  or  inconvenience. '  The  expenses  re- 
coverable are  only  such  as  tt  was  reasonable  to  have  in- 
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cnrred,  tlis  test  being  what  aooordiog  to  ordinary  habiti  of 
society  a  person  woald,  in  the  oiroomBtanoea,  have  natarally 
iDonrred  at  bia  own  cost.'  Other  canses  of  action  against 
OBrriera  chiefly  arise  ont  of  negligenoe,  and  may  be  more 
correctly  and  conreniently  classed  among  torts.' 

S72a.  The  qnestioa  of  the  liability  of  telegraph  cotn- 
Tbi,hbapb  con.  panies  for  delay,  defaulter  error  in  trana- 
HNiis.  nitting  telegrams  has  been  nach  discnssed 

in  America ;  in  some  cases  they  have  been  treated  as  com- 
mon carriers  and  held  liable  for  all  tosses  resulting  from  the 
error  or  defect ;  in  other  coses  the  measure  of  dami^es  has 
been  limited  to  the  price  of  the  dispatch  and  the  expense 
neoesaarily  incident  to  eendiog  it,  and  suits  by  the  reoeiver 
as  well  as  by  the  sender  of  the  message  have  been  allowed.^ 
In  England  it  has  been  held  that  the  receiver  of  a  telegram 
(the  sender  not  having  been  his  agent)  cauoot  sue  for  loss 
arising  from  error  therein,  bat  only  the  sender,  with  whom 
alone  the  contract  is  mode,  can  sue.*  It  has  also  been  held 
that  the  sender  of  the  message  is  not  liable  to  the  receiver 
of  it  for  loss  arising  from  a  mistake  made  by  the  telegraph 
clerk  in  the  tranemissiou  oE  the  ttesaage."  The  company  is 
a  mere  messenger  and  hence  the  careless  delivery  of  a 
telegram  to  b  person  for  whom  it  was  not  intended,  and  who 
acts  upon  it  and  snffera  diimage,  indnces  no  liability." 
Where  the  defendant  whose  bosiness  it  was  to  collect  and 
forward  telegrams,  had  negligently  omitted  to  forward  one 
which  was  in  cipher,  and  so  unintelligible  to  him,  the  sender, 
it  was  held,  conld  recover  only  nominal  damages  and  not  a 
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loBfl  of  commission  which  vas  consequent  Dpon  the  omisBioa.i 
It  Beems  reasonable  that  telegraph  companieB  shoold  be 
liable  to  receivers  as  well  as  to  senders  of  messages,  on  the 
ground  that  the  business  they  transact  is  a  public  one,  of  & 
pecnliar  character,  and  more  or  less  a  monopoly  grantecl  to 
them  by  special  enactment,  and  therefore  rightly  iuduciuff  an 
obligation  to  exercise  reasonable  care  and  ekill ;  and  consa- 
qaently,  as  in  the  relation  of  doctor  and  patient,  the  liability 
for  negligence  is  due  not  to  contract,  bat  to  their  relation 
towards  receircrB  as  well  as  senders  of  messages  on  their 
undertaking  to  transmit  the  message.  The  measure  of 
damages  for  negligence  would  then  be  the  amonnt  of  all 
losses  directly  dne  to  the  negligence  and  if  this  were  pnoti- 
oally  too  serious,  it  might  well  be  limited  by  express  law,  as 
in  the  case  of  collisiouB  at  sea,  public  carriers,  and  so  on. 
373.  Where  the  action  is  to  recover  a  snm  certain, 
A  o  T 1  o  N  or  whether  as  money  paid  by  tlie  plaintiff  to 
^""*-  the  use  of  the  defendant,  or  as  money  lent 

by  the  plaintiff  to  the  defendant,  or  as  money  had  and 
received  by  the  defendant  to  the  user  of  the  plaintiff,  or  as 
the  balance  due  upon  an  account  stated,  the  plaintifT  will 
not  necessarily  recover  more  than  nominal  damages  for  the 
detention  of  the  money. ^  One  of  the  most  obvious  eources 
of  damage  is  the  loss  of  interest  npon  the  enm  due ;  and  this 
is  the  only  damage  that  can  be  given,  the  amount  of  the 
debt  with  interest  and  coats  being  always  deemed  a  sufficient 
compensation,  though,  in  truth,  it  sometimes  is  not  so.*  As 
When  intereit  »  general  principle,  interest  is  allowed  by 
ifp»j»ble.  1^^  Qjiiy  upon  mercantile  securities;  or  in 

1  Studnn  «,  Stnart,  1  C.  F  D.  ZK. 
a  See  Bir.  L.  G.  an  TorU,  619,  626. 
3  Wilda  *.  Oiukwii,  6  T.  &.  S04. 
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those  oasea  where  there  has  been  aa  express  promise  to  pay 
interest;  or  where  each  promise  ia  to  be  implied  from  the 
uaage  of  trade,  or  other  oircumstaneea.^  It  ia  necessary  to 
diatiDguish  wheu  interest  ia  recoverable  as  interest,  and 
when  as  damages  i'  ia  the  former  caae,  if  properly  claimed 
in  the  plaint,  it  is  recoverable  of  right,  and  the  rate  will  be 
what  the  plaintiff  proves  that  he  ia  entitled  to;  in  the 
latter  case,  it  may  be  laid  as  special  damage  up  to  the  date 
of  the  sait,  and  then  it  is  for  the  Court  to  allow  it,  and  if 
BO,  to  assess  the  rate  and  amoant.  By  Act  32  of  1839 
iutereat  at  the  current  rate  may,  at  the  discretion  of  the 
Court,  be  allowed  on  debts  or  sums  certain  from  the  date  oa 
which  they  became  due,  if  payable  by  virtue  of  a  written 
instrument  at  a  time  certain ;  or,  if  payable  otherwise,  then 
from  the  date  of  demand  with  notice  that  interest  will  be 
required.'  The  Code  of  Civil  Procedure,  a.  209  allows  the 
Court,  when  the  suit  is  for  a  sum  of  money  due,  to  order 
interest,  at  such  rate  aa  the  Court  may  think  proper,  to  be 
paid  ou  the  principal  sum  adjudged  from  the  date  of  suit  to 
the  date  of  decree,  in  addition  to  any  interest  adjudged 
on  such  principal  sum  for  any  period  prior  to  the  dtkte  of 
suit ;  with  further  interest  on  the  aggregate  sum  ho  adjndg- 
ed,  from  the  date  of  the  decree  to  the  date  of  payment,  or 
to  anch  earlier  date  as  the  Conrt  thinks  fit ;  and  by  s.  222 
interest  not  exceeding  6  per  centum  may  also  be  given 
on  costs.*  Generally,  on  a  reversal  of  a  prior  decree, 
interest  will  be  payable  on  money  refunded,  but  not  on 
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ooats  repaid  anleso  specially  ao  provided  by  the  decree  of 

raTenal.^ 

S74.     Meroantile   secarities   will  be  noticed  hereafter.' 

_,         ...      Where  there  is  aa  ezpreBg  agreement,  tbe 

Vhen     jnUrert  ,   .  ■,„-,,         ,  , 

Ii   agteiA  to  b«     rate  ot  interest  la  that   nzed  thereby.     It 

Beems  that,  by  EDgliah  law,  where  then  ia 
a  bond  for  money  with  a  penalty,  interest  will  be  allowed 
thoQgh  not  expressly  stipnlated  for,  as  the  penalty  was  to 
Beonre  against  damage ;  but  then  no  more  than  the  amoant 
of  penalty  and  oosts  can  be  reooTered  on  BDoh  a  bond ; 
becaasa  the  penalty  ascertains  the  damages  by  consent  of 
the  parties,"  Bnt  if  interest  was  stipnlated  for,  then  it  may 
be  given  beyond  the  penalty.*  If  the  Bnm  ia  not  a  penalty  but 
liquidated  damages,  that  is  tbe  agreed  sum,  and  the  Court 
cannot  assess  damages  where  tbe  parties  themselves  have 
fixed  them.'  By  Indian  law  this  is  immaterial,  as  in  no  case 
can  no  more  than  a  reasonable  compensation  not  ezceedtDg 
the  amount  named  in  the  contract,  be  recovered,'   A  promise 

to  pay  interest  may  be  implied,  as  from  a 
jilW  ™  it  »  Im-    (joQi^e  oj  dealiag  between  the  parties,  or  an 

established  castom  ■/  in  this  way  even  com- 
poond  interest  may  be  charged,  as  long  aa  the  accounta 
remain  open,  if  tbe  defendant  knew  of  the  practice;'  hot 
tbe  principal  alone  of  tbe  last  balance  withont  interest  can 
be  recovered.'  Where  there  was  a  promise  to  pay  by  a  bill 
or  note,  which  would  have  borne  interest,  and  it  is  not  given, 
the  debt  will  bear  interest  from  tbe  time  tbe  bill  or  note 
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woald  hare  been  dae.'  In  all  other  cases  interaat  may  be 
recoverable  as  damages,  bat  not  as  interest.  It  may  ba 
donbted  whether  where  payment  is  delayed  by  an  obligor* 
interest  ought  not  to  be  given  eqoally  whether  the  obligation 
is  OE  eotUractii  or  ex  delicto.* 

375.     A  frequent  defence  to  an  action  of  debt  is  a  plea 

„      ^,  of  set-ofi.     Tbia   riirbt  of   a   defendant  to 

Bat.ofl,;conipen-  »        i   i       i  i_-         \e 

mtinn,  and  eouD.     prove  the  amoant  of  a  debt  dne  to  mmBett, 

"■  in   redaotioQ  of  hia  liability   for   the  debt 

sued  for,  is  known  aa  the  right  of  set-off,  and  is  regulated 

by  express  law  f  bnt  it  is  a  aniverBal  right  recognised  by 

all  laws,  and  is  termed  by  the  Roman  law,  compensation. 

Bat  the  doctrine  of  compensation  differs  from  that  of  set-off ; 

by  the  former  one  debt  proportionately  eztingnisbes   the 

other  debt,  by  mere  operation  of  law,  from  the  moment 

that  the  reciprocal  obligations  co-exist ;  bnt  by  the  latter, 

there  is  no  extinction  till  the  right  of  set-off  is  exercised 

as  a  defence  in  an  action.     Hence,  by  compensation,  an 

originally  large  debt  may  be  reduced   witbia   an   inferior 

jurisdiction,  as  that  of  a  Conrt  of  Small  Causes;   a  debt 

carrying  interest  may  be  in  part  extinguished  by  a  debt 

not  carrying  interest,  so  that  interest  wonld  be  recoverable 

on  the  balance  only  ;  or  one  debt  may  be,  wholly  or  in  part, 

extinguiBhed  by  another  which  at  the  time  of  action  might 

be  barred  by  the  law  of  limitations,  and  to  which,  if  pleaded 

us  B  set-off,  the  law  of  limitations  might  be  replied.*   The 

Courts  in  India  are  limited  to  the  right  of  set-off.     The 

defence  of  aet-oS  is  a  matter  of  procedure  relating  to  the 

1  r«.Ti  *.  Ward.  SM.&Vr.SS.  I  iUmti^tionf. 
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remedy  and  therefore  goveroed  b;  the  lex  fori}  The  modern 
Eoglish  procedare  ot  connter-claim,  thoagb  analogons  to,  is 
qnite  distinct  from  Bet<oS;  and  though  C.  Oiv.  Pro.,  b.  Ill 
speaks  of  set-ofi  as  a  "  cross>claiiD|"  yet  this  procedare  coin- 
cides with  English  set-oS  and  not  with  conn  ter- claim.  The 
essential  difference  is  that  in  set-off  the  claim  being  for 
liquidated  damages,  its  existence  and  its  amount  mnst  be 
taken  to  be  known  to  the  plaintiff  who  should  have  given 
credit  for  it  in  his  action  against  the  defendant.  But  this  is 
not  so  in  oonnter-claim  which  is  not  confined  to  debts  or 
liqaidated  damages,  but  is  to  all  intents  and  purposes 
an  action  by  the  defendant  gainst  the  plaintiff ;  and  benca 
a  claim  founded  on  tort  may  be  opposed  to  one  founded  on 
contract  and  vice  versa.  It  is  not  merely  a  defence  bnt 
is  altogether  an  independent  action,  whioh  the  original 
plaintiff  could  not  have  presented  being  brought  against 
bim,  as  he  might  in  set-off,  by  anticipating  the  claim  and 
giving  the  defendant  credit  for  it  in  bis  own  plaint;  and 
hence  not  only  does  this  affect  the  qnestion  of  the  rights 
of  the  parties  respectively  to  costs,  bat  a  connter>olsim  may 
be  in  respect  to  a  canse  of  action  that  accrned  snbseqaently 
to  the  commencement  o!  the  action ;  and  though  the  claim 
to  set-off  necessarily  drops  with  the  action  in  which  it  was 
made  a  defence,  any  cesser  of  the  original  action  doea 
not  involve  a  cesser  of  the  counter-claim  whioh  will  etill 
go  on  to  judgment.  From  the  pecnliar  wording  oE  the  third 
clanse  in  b.  Ill,  G.  Civ.  Pro.,  it  is  probable  that  this  last 
is  true  also  of  set-off  in  Indian  procedure." 

376.     The  general  rule  is  that  for  compensation  or  set-off 
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Oraarai    rntM    ^  operate,  the  debts  mnst  be  completely 
iitoiet-off.  ^Qg_  (^nJ  be  between  the  same  parties  in 

their  own  right,  and  mnat  be  of  the  aame  kind  or  qaality, 
and  be  clearly  ascertained  or  liquidated.  They  most,  be 
certain  and  determinate  debts.  Set-ofi  is  confined  to  peca- 
niary  demands,  but  compensation  was  allowed  of  one  debt 
of  grain,  &c.,  by  another  debt  of  the  like  grain,  if  both  were 
equally  certain,'  Where  A  owes  B  a  debt  payable  at  a 
future  date,  and  B  owes  A.  one  payable  now,  this  oonstitotes, 
not  a  mutual  debt,  but  a  mutual  credit ;  by  English  law  the 
former  debt  cannot  be  used  as  a  set-oS  except  in  bankruptcy, 
but  a  superior  eqnity  would  permit  it,  discoant  being  allowed 
for  immediate  payment.*  In  England  no  set-off  of  a  sam 
certain  can  be  pleaded,  where  the  action  is  for  nnllqaidabed 
damages,  and  much  more  when  it  is  for  a  tort ;  and,  on  the 
other  hand,  a  demand  which  is  itself  anliqnidated  cannot  be 
used  aa  a  set-ofE  in  an  action  for  a  snm  certain.'  But  if  a 
demand  is  in  part  liquidated  and  in  part  unliquidated,  there 
may  be  a  set-off  as  to  so  mnch  as  is  liquidated.*  In  India 
the  rule  in  park  differs,  as  a  snm  certain  may  be  set-oS 
against  an  unascertained  demand,  or  even  a  claim  for 
unliquidated  damages  for  a  tort;  but  not  vice  verad.'  A 
right  subsequently  accrued  cannot  be  set-off  against  a  judg- 
ment  previously  obtained,  so  as  to  stay  its  execution ;'  bat 
a  judgment  previously  obtained  may  of  course  be  set-off  in 
a  suit  on  a  subsequent  cause  of  action.'  As  against  an 
assignee  of  a  bond  there  can  be  no  set-off  by  the  debtor  of  a 


1  1  Fotliiflr  on  Oblig.,  No.  688  i  S 

a  Sup.  Fceacott,  1  Atk.  330.  Tfa« 
leading  oaie  on  let-off  in  bnnkrnpto;  il 
Row  t.  Hftrt,  a  Sm.  L.  O.  808. 

3  Hardoutle  v.  NebherwoDd,  6  B. 
&  Aid.  93  ;  Bftpiford  •.  Fletolwi,  4T. 
B.  fil2. 


4  Crampton  «.  Wtikm,  7  Jnr.  N.  S. 

a. 

6  0.  Civ.  Fro.,  i.  Ill,  ills.  (<),  &  (c). 

6  Maw  «.  ni;stt,  7  Jnr.  N.  B.  1,800. 
Aa  to  ntUng  off  one  deatee  ■ 
anoUier  de>»ea  in  the  c 
ontjon,  teeC'  On.  Pro.,  l. 

7  C.  Cit.  Pro.,  1.  lU,  iU,  (d). 


e   Bgiinat 

e  of  eie. 


kI^iOO^Ic 


390  BtT-OWW. 

debfc  aooroed  dne  to  him  from  the  assignor  nibseqiimtir 
to  the  QOtioe  of  usigDment,  thoagh  resalting  from  &  pre- 
Tiotu  ooDtraot,  unless  there  ia  evidence  of  b  previoas  iatention 
of  the  parties  that  the  one  debt  shoald  be  set-ofE  agunit 
fthe  other.^  An  injary  canoot  by  English  law  be  set-off 
Bgwnst  a  debt,  nor  ods  injury  against  another ;'  but  set-off 
can  only  arise  ont  of  some  contract,  express  or  implied, 
to  pay  and  receive  the  money,  either  between  the  partiea 
or  those  claiming  through  them.^ 

877.     A  sarety  is  an  exception  to  the  mie  that  the  debts 
BioeptJooi  and    n>nst  be  between  the  same  parties,  as  he  may 
Bz>°ipl^  not  only  oppose  as  a  compensation  or  set-off 

what  is  dne  from  the  creditor  to  himself,  bnt  also  what  is  doe 
to  the  principal  debtor.*  One  sned  as  a  gnardian,  execotor, 
or  tmstee  cannot  setoff  a  debt  dne  to  himself  iodividDally ;' 
and  80  it  is  necessary  that  the  debts  shonld  have  originally 
existed  between  the  two  living  parties,  and  a  debt  doe  by  a 
deceased  person  cannot  be  set-oS  against  a  debt  dne  to 
his  reprosentative  arising  snbseqaently  to  the  death ;  for 
then  the  two  never  were  matnal  debtors,  and  so  there  is  no 
BetMiS  between  the  one  and  the  representative  of  the  otber.* 
Bat  where  the  defendant  has  a  money  demand  against  the 
plaintiff,  bnt  in  the  name  of  trustees,  this  is  a  good  eqnitable 
Bet-off ;  BO  if  A  snes  B  on  a  bond,  and  in  defence  it  is  shown 
that  the  bond  was  given  to  A  as  trustee  for  C,  then  a  d«bt 
from  C  to  B  may  be  setoff.'    A  joint  and  several  debt,  being 


1  Wtiaoa  *.  Ud.  WtiM  Slj.  Co.,  L. 
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the  separate  debt  oE  botb,  may  be  eet-oS  ^^ainst  a  separate 
debt.'  Generally,  a  joint  debt  oaonob  be  setoff  against  a 
separate  debt,  or  vice  vena^  and  on  thie  priaoipte  the  dam- 
ages to  which  joint  contractors  may  be  entitled  for  a  breach 
o!  contract  cannot  be  rednced  by  setting  off  the  gain  by  one 
or  more  of  tbem  on  the  occasion  of  the  breach ;'  but  a 
seonrity,  thongh  in  form  a  joint  debtor,  may  set-off  the 
separate  debt  due  to  bis  principal;*  and  a  joint  ilebt  may, 
in  equity,  be  set-off  against  a  separate  debt,  where  there  is 
a  clear  series  of  tranBaotions  establishing  that  there  was  a 
joint  credit  given  on  occonnt  of  the  separate  debt.'  A  debt 
from  or  to  a  snrriving  partner,  may  be  set-off  against  that 
for  which  he  snes,  or  is  seed,  on  his  own  account."  In  an 
action  by  an  nndisdosed  principal,  the  buyer  may  set-off  a 
debt  due  by  the  agent  who  was  not  known  to  be  such;' 
and  a  del  credera  agent,  being  liable  to  his  principal,  may 
Bet-off  the  debt  due  to  bis  principal.^ 

378.     The  mercantile  instruments  which  have  always  been 
Aetioni  on  biUa     ^'®''^  *°  """T  interest,  are  bills  of  exchange 
and  note*.  and  promiBHory  notes.'    Where  the  bill  or 

note  is  expressly  made  payable  with  interest,  it  is  payable 
from  the  date;  if  it  is  silent  abont  interest,  it  is  payable 
only  from  the  time  when  it  becomes  due;  and  then  it  is 
not  part  oE  the  debt,  but  merely  damages  for  its  detention, 
and  the  Court  is  not  bonnd  to  give  it,  tbongb  negligence  or 
default  by  the  holder  seem  to  be  the  only  proper  groauds 


1  Oir«n  ■.  Wilkinion,  !8  L.  J.  3  C. 
P.  I  Fletoher  *.  Dtku,  2  T.  B.  S2. 

8  France  v.  White,  6  Bing.  S.  C. 
33  I  0.  Ci(.  Tro.,  i.  Ill,  ilioitraUoni 
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5  Tnlliam;  *.  HobU,  3  Mariv.  618. 
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for  refuBftl.'  Upon  a  bill  or  note  payable  on  demand  gene- 
rally, not  specifying  intereBt,  interest  is  given  from  the  time 
of  the  demand  proved.  A  drawer  or  indorser  is  liable  for 
interest  from  the  same  date  as  the  acceptor  would  have 
been,  but  not  naoessarily  at  the  same  rate;'  if  apartionlar 
rate  is  ezpressed  that,  of  coarse,  applies  to  all ;  bnt  if 
interest  is  not  ezpresBly  reserved,  or,  though  reserved,  the 
rate  is  not  fixed,  than  the  proper  rate  is  the  rate  of  the 
particular  place  where  each  party  to  the  bill  undertakes 
that  he  himself  will  pay  it ;  ai)d  as  to  a  drawer  or  indorser 
the  contract  is,  on  default  of  the  drawee,  to  pay  the  bill, 
not  where  the  drawee  should  have  paid,  bat  with  Buch 
JnteieBt,  damages,  and  costs,  aa  the  law  of  the  oonntry 
where  the  hill  was  drawn  or  indorsed  allows.'  Interest 
does  not  run  after  tender;  bat  money  paid  into  Conrt 
ninst  cover  the  interest  down  to  the  date  of  payment  into 
Court.*  Where  the  bill  is  in  form  for  a  sum  of  money  bat 
payable  in  speoific  goods  at  certain  prices,  the  geueral  rule 
iu  America  seems  to  be  that  the  measure  is  the  debt  with 
interest;  viewed  otherwise  aa  a  contract  for  the  goods,  it 
would  be  the  market  value  of  the  goods  at  the  time  for 
delivery,* 

S79.  There  are  various  defences  to  actions  on  bills  and 
notes,  which  regard  the  legality,  or  the  want,  or  the  failure 
of  the  consideration,  but  these  will  not  be  noticed  here,  they 
concern  the  right  to  recover  the  whole  or  a 
part  of  the  nominal  amount  of  the  bill  or 
note.  I'he  drawer  of  a  bill  is  liable  to  re-ezchange,  no 
matter  how   many  the   hands  throagb  which  the  bill  baa 

1  Hayne  on  Dnmagea,  BIO.  I     S  Allao  •-  K«mble,  6  Hoora'i  F.  C. 

SChitt;  OD  Bilk   (10th  ed.)  275  i  314. 
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Billj,  S99,  MO  I  U»;iie  on  Damaftn,  211. 1     G  B^Sifmak  cm  DamagM.  26&-70. 
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been  retnmed,  and  on  wliioh  the  exchang'e  diarges  have 
been  accuinuUtiDg.^  And  the  same  rule  holds  as  to  an  io- 
dorier,'  Bcd  the  drawer  may  ultimately  recover  from  the 
acceptor  all  auch  chnigea  &a  he  has  beea  compelled  to  pay.' 
A  party  to  a  bill,  who  has  beeu  saed  upon  it,  oaunot  recover 
the  costs  of  the  suit,  in  an  action  agaiuat  the  parly  who  ia 
liable  to  him.*  Accordiug  to  all  the  notions  of  lawyers,  a 
cheqae  is  a  bill  of  exchange;  it  is  payable 
on  demand,  and  interest  by  way  of  damages 
may  be  given  accordingly.^  A  banker  having  fnnda  of  his 
castomer  in  baud,  is  bound  to  cash  his  cheqaea  when  doty 
presented ;  and  for  a  refusal  substantial  damages,  witkonb 
proof  of  actual  damage,  may  be  given,  especially  when  the 
customer  is  a  trader,  the  measure  being  what  is  a  rea- 
sonable compensation  for  the  injury  done  to  the  plaintiff's 
credit.' 

'  380.     Where  a  sarety  baa  paid  money  which  the  principal 
CoHTucT     or     debtor  ought  to  have  paid,  he  may  recover 
BUBETTBHiF.  iutflfeat  88  dsmages  on  the  sum  so  paid,  for 

be  is  entitled  to  all  such  damages,  coats,  and  charges  as 
reasonably  and  naturally  resolt  from  his  fnlfilment  of  the 
obligation  of  the  principal  debtor;'  but  the  coats  of  impro- 
perly defending  an  action  against  the  principal  creditor  are 
not  recoverable.^  So,  iu  an  action  by  bail  against  their 
principal  the  former  may  recover  all  expenses  incurred  in 
rendering   up  the  Utter;  but  not  the  costs  of  an  action 
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gainst  them  uoadvisedly  defended.^  la  «a  action  agaisBt  a 
Barety,  interest  slioald  be  given  if  it  wonld  be  given  against 
the  principal  debtor.^  Where  a  surety  is  bo  for  part  ouly 
of  a  debt,  and  something  baa  been  recovered  from  t'le 
debtor,  a  proportionate  dednction  eboald  be  made  from  tbe 
snm  for  which  the  surety  is  liable.*  Where  A  has  become 
surety  for  the  honest  conduct  of  B,  the  plaintiff  raast  strict' 
ly  prove  the  amonnt  of  loss  for  which  A.  has  become  liable, 
or  the  damages  will  be  nominal  on1y>  Where  there  ie  a  bond 
to  indemnify  or  eavo  harmless,  the  measure  is  the  loss 
sustained  and  secured  against;  a  general  agreement  to 
indemnify  against  all  persons  extends  only  to  losees  from 
the  lawful  acts  of  others,  bnt  when  it  is  to  save  harmless 
against  all  acts  of  a  particnlar  person,  it  will  include  also 
nulawfnl  acts.''  One  indemnified  ia  not  bound  to  reaistif 
he  has  no  defence,  but  may  make  the  beat  oompromiae  he 
can,  and  recover  the  loss.^  Nice  queationa  arise  as  to  what 
liability  is  a  gronnd  for  an  aotioD,  bnt  these  concern  th9 
right  to  recover  at  all. 

381.     A  life  insurance  being  a  contract  to  pay  a  anm  at 

.  the  death  of  the  insured,  the  measure  is  that 

exact  sum  with  interest  as  damages.'    Bnt 

su  inanradce  against  injury  from  accident  is  only  a  contract 

— ftguDit  aoci-     of  iudemuity,   and  the  measure  is  sach  an 

^°''"'  amount,  not  exceeding  the  sum  insured,  aa 

will  be  a  compeneatiou  for  tbe  bodily  suffering,  and  medical 

expenses,  bnt  without  regard  to  the  pursuit  or  profession  of 
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tbe  pituntifi,  or  his  loaa  ol  time  or  profits.* 

Fin  iDinmuw.       n-        •  ■       •    ■<    <  i.„  i      t 

Fire  insuranoe  is  similarly   a  contract  ot 

indemnity.  The  aDdert&kiDg  is  to  p&y  the  amonat  of  the 
Rctaal  loss  or  damage  within  the  earn  insored;  and  that 
Bom  does  not  operate  as  an  agreed  Talnatiou  of  the  snbject- 
matter.  The  damage  ia  the  actual  intrinsic  Talae  of  the 
thing  inanred  at  the  time  of  its  destmotioc,  and  not  the 
nmoant  for  which  it  might  be  replaced ;  and  the  valne  ia 
without  reference  to  collateral  circnmBtances  of  the  person 
tnsnred,  rendering  the  thing  toanred  of  more  or  less 
adraatage  or  valae  to  him.'  Damage  to,  and  reasonable 
charges  in  retnoviog,  and  saving  from  fire,  articles  insured, 
are  recoverable.'  If  property  iosnred  at  less  than  its  valae, 
be  partly  destroyed,  the  insared  is  entitled  to  be  paid  bis 
whole  loss,  if  it  do  not  exceed  the  amoant  insared.*  If 
the  contract  be  that  the  insurer  is  to  be  liable  only  to  the 
extent  of  the  sum  insnred,  and,  after  payment  for  a  partial 
loss,  a  total  loes  ensoes,  the  insurer  is  liable  only  for  the 
difference  between  the  sum  already  paid  and  the  sam 
insnred.'  Collateral  loes,  as  damage  to  trade  or  buBiuess, 
ia  not  to  be  inclnded.'  Bailees  of  goods  having  ouly  a 
partial  interest,  may  yet  recover  the  whole  value  for  which 
they  have  insured  the  goods.* 

382.     The  subject  of  marine  insarance  is  a  very  compli- 
cated one,  and  only  the  general  rules  as  to 
sDce.*""*    """^      ^^^  adjustment  of  damages  ou  such  policies 
can  be  briefly  stated.     It  is  not  within  the 
design  of  this  chapter  to  state  what  is  a  total  loss  (actual 

1  Tbeobald  v.  B.  P.  Au.   Co.,  10  S  9  Seat'*  Ooiii.  ISS. 

Gich.  46  ;  AddiiOD  on  C,  1067.  A  Id,  48S. 
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or  oonstrnotire),  and  wbat  &  partial  iosa.'  lu  this,  aa  iudeed 
in  every  contract  of  indemnity,  the  policy  may  be  a  valued 
cue,  that  is,  one  where  the  valae  of  tlie  Babject  ia  agreed  on 
by  way  of  liquidated  damages;  and  then,  on  a  total  loss, 
that  is  the  meaanre  oE  damages.'  Heuce,  if  there  are  several 
valned  policies  and  the  action  is  ou  one  in  which  the  valae 
is  email,  the  plsiotifi  can  recover  only  such  snm  as  with  the 
snms  paid  on  the  other  policies  make  np  the  valne  in  the 
policy  sued  npon.^  Where  the  policy  is  open,  the  value  oE 
goods  is  their  invoice  price  or  prime  cost  on  board,  with 
the  premiani  of  commission  and  iueurance,  but  not  inclad- 
ing  such  payments  as  port  charges.*  On  a 
^^MticnUr  a.er.  partial  loss  (generally  termed  a  particnlar 
average)  of  a  ship,  the  measure  is  calculated 
upou  the  cost  of  repairs  properly  and  prodently  done, 
dedaoting,  where  the  ship  is  an  old  cue  and  so  improved 
by  snbatitnting  new  for  old  materials,  the  improved  value, 
which,  by  usage,  is  taken  aa  one-third  oE  the  cost  of  repairs ;' 
thus,  in  an  open  policy  the  insurer  pays  the  same  aliquot 
part  of  the  sum  he  has  agreed  to  insure  as  the  coat  of 
the  repaii-B  is  of  the  ship's  value  at  the  commenceoieut 
of  the  risk ;  in  a  valued  policy  be  pays  the  same  proportion 
of  the  valuation  in  the  policy.'  Where  the  owner,  instead 
of  repairing  the  ship,  sells  it,  the  amount  recoverable  is  the 
depreciation  in  the  value  of  the  ship,  that  is,  the  loss  sus- 
tained by  the  owner  in  couseqnence  of  the  damage ;  for  he 
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Is  to  be  indetSnified  for,  but  no%  to  be  a  gftinerbjr,  the  perils. 
Heuoe  in  saoh  &  oaae  be  doea  not  reoonr  -what  it  would  bare 
cost  to  repair,  leaa  one^tbird.  Saab  cost,  tbongb  not  the 
neasnre  of  the  loas  payable,  might  bo  the  measnre  of  ^e 
difference  in  the  sound  and  damaged  valaes  of  the  abip^ 
that  Ib,  of  the  depreciation.  The  amonnfc  paj«b1e  by  tbs 
inHurer  is  the  differenoe  between  the  depreciated  valoe  and 
the  real  value  at  the  oomtaeocenent  of  the  rfak  nhera  the 
policy  IB  open,  and  between  the  agreed  value  where  it  is 
valaed.'  On  a  partial  loas  of  gooda  under  a  valued  policy* 
the  rule  is,  as  ia  the  groBB  market  value  at  the  port  of  da- 
livet;  of  snob  gooda  when  souiid,  to  the  groae  price  aotnally 
ietcbed  by  the  goods  aa  damaged,  bo  is  the  valae  ia  tbs 
policy  to  tbe  amount,  the  difference  betweeo  which  aocl 
the  vidae  in  tbe  policy  is  the  measure  of  damagea.'  If  tha 
policy  is  open,  then,  for  tbe  value  in  the  policy  is  to  be 
substituted  tbe  prime  cost  of  the  goods  oa  board  witb 
premium  of  oommiasion  and  iosni'auoe.*  On  a  partial  loss  o£ 
freight,  the  measure  is  the  ezpenses  incurred  in  preserving 
it.*  Where  there  has  been  no  loss,  but  a  contribution  to  a 
general  average^  the  inanrer  is  liable,  and  the  measure  ia  the 
same  poroentage  ou  the  sum  or  value  insured  as  haa  been  pud 
OD  the  valua  estimated  for  the  porposes  of  contribotion," 
383.  General  average  ia  where  there  baa  been  a  volcn^ 
tarv  sacrifice  of  part  of  the  cargo,  or  of  the 
ship  partly  or  wholly,  to  aecure  the  safety  of 
the  rest,  or  extraordinary  expenditure  incarred  for  the  joint 


1  ntnu  t.  I^Dlfett*!  IC.  I.  Co.,  B 
Q.  B.  0. 19a. 

9  Smith'!  U«ra.  L.  {Stli  «d.L  S78  t  S 
Araonld en Iniiiivu*,  964)  Jaluuonv. 
Bheddou,  3  Sat,  SSI ;  Tadoi'a  L.  O. 
DD  Hera.  L.  181. 

S  a  AiDonld  on  Innnuwt,  Ml,  983. 


4  How  «.  Smith,  9  0.  B.  lOB  t  Ifayne 
>n  DauBfce^  t[9 ;  3  Amonld  on  Innin 
juw,  976— 80.  On  the  BMiuiiB  of 
'  fniBbt,"  lee  Deaoon  (,  H.  A  Oi 
imar.  Co.,  L.  R.  7  0.  F.  S4e. 

6  S  Amonld  on  lunrvuw,  96?> 
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beneflb  of  both  ship  snd  cargo ;'  and  the  Ion  is  distribatel 
amongst  all,  the  owner  of  the  goods  or  ship  lost  not 
rooorering,  of  cnorBe,  their  total  value,  bnt  their  value  len 
bis  share  in  the  contribution  for  the  geueral  loss.*  The  loss 
inoladea  all  that  ia  immediate  and  ooDsequential  on  the 
saoriGce  j  and  hence  where  from  an  injury,  itself  the  snbjecl 
of  general  average,  a  vessel  goes  iuto  a  port  of  refngo,  all 
expenses,  as  of  onloading,  warebonaing  and  reloading  cargo, 
and  port  and  pilot  charges  are  included,*  This  usaineB 
that  the  whole  operation  was  for  the  benefit  and  aafetf 
of  the  ship,  cargo,  and  freight ;  but  where  the  expense  oE 
repairs  ooght  to  be  borne  by  the  ship  only,  then  it  ia  other- 
wise ;  for  the  reloading  is  then  for  the  benefit  of  the  freight, 
bat  the  master  might  tranship  on  to  another  vessel,  and  u 
complete  hia  contract,  and  if  this  freight  wera  less  than  thst 
chained  in  the  original  contract,  the  goods  wonld  pay 
freight  as  in  the  original  contract*  No  oontribntion  is  doe 
for  Bacrifices  where  nothing  is  eventDally  saved,  bnt  dis- 
bnrsements  for  the  general  benefit  moat  be  reimbaned  ia 
general  average,  whether  the  ship  and  cargo  be  eventaally 

_  saved  or  not.'   The  value  of  the  iroods  lost 

TaloalionofloM.      ...  ,  ,  ,°  , 

u  their  net  market  value  at  the  port  oi 

adjustment,  dedncting  therefrom  freight,  duty,  and  landiug 

charges,  and,  where  the  cargo  saved  has  been  damaged, 

allowing  a  further  reduction  as  if  the  goods  lost  had  arrived 

baving  snfEered  a  similar  degree  of  damage.*   The  valne  of 

gooda  sold  is  the  same  nnless  tbey  actnally  fetched  niMe.' 


1  X  Anoold  on  Ib>vium»,  8S3  ;_s 
nae  on  eitnordiiMuj  axpaiilitBra  », 
Vilfoa*.  Bk.  «f  Twioi^U  K.SQ 
B.  MS. 

3  3  Id.  n7. 

I  Atwood  *.  Selln',  S  Q.  B.  D.  RSl 
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For  a  partial  loss  to  the  ship,  the  measnre  la  the  ooat  of 

repkira  dedaoting  one-third  new  for  old  ;>  on  a  total  loss,  it 

is  tbe  value  of  the  ship  at  the  port  of  departure,  less  aab- 

seqneDt  near  and  tear,  and  adding  the  gross  freight  which 

she  would  li&ve  earned.'   The  loss  of  freight  is  the  gross 

Bum  which    would  have  been  earned  on  the  goods  lost  or 

sold.    To  mouey  spent  for  general  average  purposes  are  to 

bs  added  the  interest,  and  cost  of  raising  it,  as  disooant, 

exohange,  &e.'  The  value  oE  the  goods  saved  is,  for  the  pur- 

Contiibntor;'    P°Be8  of  coDtributioii,  iu  case  of  sacrifices, 

™l=s-  their   actual    market   price   at  the  port  of 

adjustment  leas  freight^  duty,  and  lauding  expenses ;  and 

iu  case  of  expenditares,  their  valne  at  the  time  and  place 

at  which  the  expenditure  was  incurred.^    The  value  of  the 

ship  for  the  like  parpose  is  its  selling  price,  that  is,  its  value 

St  the  port  of  departure  less  wear  and  tear,  and  any  partial 

loss,  sud  the  stores  expended,  bat  adding  the  amount  to.be 

paid  to  herself  on  aooonnt  of  general  average  loss."   The 

value  of  the  freight  for  the  same  purpose  is  that  thna  saved 

and  finally  received,  less  wages  due  from  the  time  of  the 

loss,  and  port  charges.  Sea.,  whioh  would  not  have  been  paid 

if  the  vessel  had  been  lost.^    The  insurer  repays  the  same 

proportional  part  of  the  inanred  value  as  the  contribution  is 

of  the  ooDtribatory  value.' 

384.     The  last  action  for  a  breach   of  contract   to   be 

noticed,  is  one  that  borders  on  a  tort,  and  is  sometimes  so 

ci^led,  but  ia  accurately  a  mere  breaoh  o£ 

MtsE    OF   MAS-     contract;  this  is  the  action  for  breach  of 

°'^''^'  promise  of  marriage.     Generally,   the  loBS 

1  S  Amonld  on  iDinrance,  048.  \     E  3  Arnodd  od  IniaranM,  9524. 

2  Ibid,  i  Hayne  on  DuouM,  8^.  6  Id  ,  966  ;  Mitds  on  Damuei,  SIS- 

3  2  Arnontd  on  lainrauoe,  M9.  7  9  Id.,  967-9  ;  mnta  9  S82. 

4  Id.,  960,957. 
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from  noa-^erEarmaDoe  of  a  contracb  may  be  stated  in  moue; ; 
bat  the  advaotRges  to  ba  gained  by  a  laarriage  cannot,  with 
eqaa)  accaraoy>  be  represented  by  a  anm  of  money ;  still  the 
damages  given  ought  to  be  aa  nevly  an  acanrate  oompen- 
aatioQ  in  a  money  form,  aa  the  Bubjeot-matter  of  the  contract 
ivill  admit  of.  There  is  a  damage  from  the  loss  of  positive 
advantages,  and,  therefore,  the  wealth  and  social  position  ot 
the  defeodaDt  are  to  be  considered.'  There  is  also  to  be 
compensation  for  the  feelings  of  the  pervon  who  has  sufFered ; 
and,  in  regard  especially  to  a  wotnau's  aooial  position,  this 
damage  from  the  bre&ch  may  be  very  material;  bnt  the 
damages  are  compensatory  for  the  mental  safFering  of  the 
plaintifi,  uid  not,  as  in  torts,  exemplary  to  punish  the 
motives  of  the  defendant.  If  there  has  beeo  sednction,  that 
as  affecting  the  social  position  of  the  plaintiff  may  be  con- 
sidered; and  if,  at  the  trial,  the  defendant  has  heaped  im- 
patations  npon  the  plaintifi's  oharacter,  it  is  a  gtcnnd  for 
aggravation  of  damages.'  I^ot  only  may  snoh  matter  for 
aggravation  of  damages  as  sednction  or  conseqnent  infec- 
tion be  given  in  evidence  at  the  trial,  bnt  it  may  be  set  onfe 
and  alleged  in  the  pleadings,'  In  mitigation  of  damages 
may  be  shown  any  facts  likely  to  hare  diminished  happinees, 
as  the  nnsaitableness  of  the  matoh.^  In  bar  of  the  action, 
that  is  of  the  right  to  recover,  there  may  be  varions  defences, 
as  immoral  coodnot,  brutal  and  violent  temper,  or  bodily 
infirmities,  discovered  or  displayed  after  the  contract  waa 
entered  into;  or  mi  are  presentations  as  to  family  circum- 
stances or  previous  life,  which  were  material  inducements  to 
the  contract.' 

1  JuQMC.I'idduigton,  6O.&P-S90. 1     4  Mtyne  on  Dam>nt,43I :  Sednriok 
a  Strry  *.  Da  Ooata,  L.  B.  1 C.  F.   on  Dan»ge«,  4iS. 
3>1-  G  aee  Addiaon   od  ContraoU,  7'I7  i 

S  MUliDKton  *.  IiorinK,  8  Q.  B.  D.   Majoe  on  DnniagM,  4Kt ;  Sedgiriok  ou 
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3S5.    Next  aa  to  the  meaaure  o£  datOBgas  for  torts.    For 
Dajuoeb    KB     ^^^  reasons  before  gireo  there  is  often  no 
'""■'^  definite  soale  except  the  exercise  of  a  tem- 

perate discretion ;  this  is  so  especially  in  cases  of  personal 
injuries.  Though,  except  where  malice  is  of  the  essence  of 
the  tort,  as  a  general  mle,  the  motive  of  the  defendant  ia 
immaterial  in  constitnting  the  tort,  yet,  in  aaaessing  (he 
damages  for  a  tort,  the  malice  or  motive  of  the  defendant 
may,  generally,  be  properly  considered  as  sn  aggravation  or 
othernise.^  Action  for  personal  injnries  are  of  a  transitory 
Where  torts  mt.j  nature,  aud  may  be  brought  in  one  oonntry 
beiaedfor.  f^j,  guoh  torts  committfldin  auobher;  thus, 

an  action  may  be  brought  in  England  for  an  assault  oom* 
mitted,  or  a  libel  pahlished,  in  India.'  Bat  generally  to 
found  au  aotioD  for  a  tort  committed  abroad,  first  the  wrong 
must  be  of  such  character  that  it  would  have  been  actionabls 
if  committed  here,  and  secondly,  the  act  must  have  been  a 
tortt  and  not  have  been  justifiable  by  the  law  of  the  place 
where  it  was  dooe.^  Generally,  where  under  a  summary 
juriediction  oompenaation  for  a  tort  has  been  accepted,  this 
will  bar  a  subsequent  action  for  damages.*  lo  an  action  for 
AManlt  *  u  d  assault  and  battery  there  is  no  possible  scale 
^^^•y-  for  damages ;  each  oase  will  depend  on  ita 

own  facts.  Some  oiroumstiances  that  go  to  inflame  the 
damagea  have  been  stated  in  s.  3S.  The  damages  aboold  be 
exemplary ;  and  hence,  in  mitigation,  it  may  be  shown  that 
the  blow  waa  unintentionally  strack,  and  that  an  apology  was 
immediately  offered;  or  drcnmstanoea  of  provooaition  and 


1  On  the  effect  ot  ptyment  of  mooe; 
into  OooTt  ID  to  udoD  for  tart>  mm 
Tailor  on  BvidaiMe,  a.  7AE- 

3  ScoU  «.  Lord  a^nwar,  8  Jdt.  N. 
8-  968  1  9  Jar.  N.  S.  SS3  ;  Hirt  t. 
Quropwb.  L.B.l.F.a4M]  Biee  «. 
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PbiUiM  (.  Eyn,  L.  B.  6  Q.  B.  !8  ; 
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ezonss  may  be  proTed.  Any  prospeoiire  dsm&ge  slionld 
always  be  iDoIuded. 

386.     la  aa  action  for  false  impriaonoient  there  is  no 
9Uh  inpiboD-    certain   ineaanre;  but   every  expense   that 
•"•"^  the  plaintiff  id  person  or  by  bis  agent  neces- 

sarily incars  in  order  to  restore  biniaelf  to  a  complete 
state  of  freedom  from  imprisonment,  nay  be  claimed  and 
recovered  as  part  of  the  damagea ;  thaa,  if  the  plaintiff  was 
released  on  bail,  the  expense  of  procuring  the  order  for  bail 
to  be  set  aside,  may  be  included.^  The  damages  consequent 
upon  a  remand,  which  is  the  judicial  act  of  the  Magiatraie, 
are  not  to  be  included;  but  it  would  be  otherwise  in  an 
action  for  malicious  arrest.'  It  will  be  a  too  remote  dami^e 
that  the  plaintiff,  by  reason  of  his  arrest  or  detention,  inonr. 
red  some  acoidentaJ  loss,  or  missed  the  opportunity  of  being 
taken  into  a  certain  employment.^  A  recovery  in  an  action 
for  false  imprisonment  is  no  bar  to  an  action  for  a  maliciona 
proaecution.  They  are  altogether  different  canses  of  action . 
Hence,  none  of  the  circnmstancea  connected  with  the  snb- 
seqnent  prosecution  can  be  proved,  or  allowed  for  in  damages, 
in  an  action  for  false  imprisciiment.*  A  plea  of  probable 
cause  is  an  apology  in  mitigation  of  damages,  or,-iQ  some 
oases,  a  jaatification  of  the  imprisonment ;  but  an  nnsnccess- 
fnl  plea  that  the  plaintiff  was  guilty  of  the  offence  is  a 
persistence  in  the  charge,  and  a  ground  for  aggravation  of 
damages.''  If  plaintiff  has  been  compelled,  by  arrest  nnder 
a  void  warrant,  to  pay  more  money  than  is  due,  he  is  enti- 
tled to  recover  back  the  whole,  and  not  only  the  over  pay- 
ment.^ 

1  Foiall  *.  Bsm«tt.,  3  B.  ft  B.  028.   I     4  Onert  >.  Wairen,  9  Bich.  879  ; 

S  Look  «.  AihtoD,  13  Q.  B.  67L  HB;ne  on  Damura,  403. 

S  Hoey  c.  Felton,  B  Jar.  N.  8. 74S  i      6  Wftnriok  •.  FoolkM,  18  U.  &  W. 
Glover  «.  L.  ft  8.  W.  By.  Co.,  L.  R.  S  507. 
Q-B.2G.  eOkrk*.  Woodt,SIIioh.  8»>. 
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387.  In  ftctions  against  jadicial  officers  for  false  imprison- 
AotioM  aguDit    ment  or  for  a  iDalicions  convictioo,  some  of 

indioial  offloera.  ^]^g  circnniHtaiicea  wbicli  may  be  considered 
in  nBsessing  tbe  damages  bare  been  stated  in  Section  61. 
Wbere  malice  is  an  ingredient,  the  Conrt  is  especially  bonod 
to  give  exemplary  damages.  Where  a  judicial  officer,  thongh 
not  acting  maliciously,  baa  yet  so  exceeded  bis  juriBdiction 
as  to  be  liable  for  false  imprlBonment,  tbe  damages  oagbt  to 
be  only  nominal,  if  it  is  proved  that  tbe  plaintiff  was  actually 
gailty  of  tbe  offence  of  wbicb  be  was  convicted,  and  tbat  be 
had  undergone  no  greater  pnnishment  than  that  assigned 
by  law  for  the  offence.^ 

388.  In  actions  for  a  malicious  arrest,  or  for  a  maliciona 
MtlioioDiirreit,     prosoontion,  the  damages  may  be  matter  of 

or  pro«eoation.  calculation,  as  where  they  consist  of  the 
necessary  charges  to  which  a  man  has  been  put  to  procnre 
his  disobarge,  or  in  defending  himself  against  the  prosecu- 
tion, or  of  tbe  costs  and  expenses  for  bis  mMutenanoe  during 
his  detention,  or,  where  tbe  process  has  been  abused  to 
compel  the  delivery  of  property,  of  the  loss  arising  from 
tbe  retention  of  tbe  property.'  Generally,  the  nature  and 
extent  of  the  damage  resnlting  to  the  plaintiC  from  tbe 
proceedings  of  the  defendant  may  also  be  shown.  Where 
two  were  charged,  and  one  of  them  (tbe  plaintiff)  employed 
an  attorney  to  defend  them,  he  may  recorer  the  amount  of 
the  bill,  if  their  defences  were  not  severable.'  The  costs  and 
expenses  of  procnring  a  discharge  from  an  arrest  are,  it  baa 
been  tboaght,  limited  to  those  wbicb  have  been  taxed,  or  re- 
cognised by   the  Court;  and  extra  costs,  though  actually 


1  Thii  u  tbe 
Tiflt  0.44, 1.13.  ,     „ 

a  Voiall  c.  Bunett^  S  E.  ft  B.  9S8 1    41. 
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inonrred,  ai-e  nob  recoverable.^  Tba  measare  is  nob  so  oer> 
taiu  where  the  damages  are  for  the  loss  to  the  plaintiff  from 
his  being  preventedj  by  the  arrest,  from  attending  to  hia 
bosinesB,  or  from  the  iujary  to  hia  credit.'  The  damages  are 
purely  discretionary  where  they  ars  for  the  loss  of  repata- 
tion  from  the  imprieonmeiit,  or  from  the  soandaloas  natare 
of  the  proeeontiou.* 

389.     In  actions  for  libel  and  slander  the  dam^es  are 

parely  discretionary,  and  will  depend  npon 
^  Uhal  uii  ikn-    ^1,^  ^^jy^Q  ^^^  character  of  the  libel,  the 

extent  of  its  circulation,  the  position  in 
life  of  the  parties,  and  the  sarronQding  oircnmstances  of  the 
OBsa.  An  innocent  and  virtuoas  woman  charged  with  au- 
ohastity  is  entitled  to  liberal  damages;  a  lewd  and  dissolate 
woman,  it  may  be,  to  only  slight  or  nominal  damages,  tbongh 
the  act  of  nnchastity  charged  was  false.*  There  being  a 
oanse  of  aotion,  the  damages  need  not  be  nominal,  but  may 
be  enbstantial,  thongfa  there  is  oo  evidence  of  actual  dam- 
age." Prospeotive  damagaa  for  the  loss  that  may  afterwards 
flow  from  the  libel  should  be  indnded,  as  snoh  fntare 
damage  would  not  constitute  a  fresh  oanse  of  action.^  Where 
the  action  is  for  general  damages,  aa  a  falling  off  in  trade 
•  from  slander,  the  plaintiff  may  show  a  general  damage  to 
hia  trade,  but  he  oanuot,  it  seems,  gire  evidence  of  particn* 
lar  instances ;'  still,  in  many  cases,  suah  instauoea  may  be 
the  only  or  the  best  evidence  available  to  prove  the  speeial 
general  damage  as  laid." 


2  Jennion  v.  Florenoe,  2fi  L.  J.  277 
O.P. 
S  Leith  •.  Fop*.  B  W.  BL  13S& 
4  1  UillUrd  on  T,  4Si. 


6  Tripp  «.  TboinaJ,  8  B.  *  0. 437- 

6  Ingnm  c.  L&naou,  8  Soott,  477  : 
e  Bing.  S.  0.  312. 
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890.  One  maiter  in  ft^grftvation  of  the  damages  jb  tfae 
degree  of  malice  on  the  part  of  the  defend- 
giJJStiS?-'"  ■«"  ant.  Thoogh  proof  may  be  given  ol  anc- 
ceaaive  libels  in  order  to  show  malice,  oars 
must  b«  taken  that  the  damages  are  not  asaeased  in  reapect 
to  inch  libels,  but  only  in  regard  to  the  one  for  which  the 
action  is  brought.^  Ad  ttnsncoeaBfal  plea  of  jnsiification  ia 
an  aggraratioD,  and  even  thongh  anoh  plea  ahoald,  at  the 
time  of  tiial,  be  abandoned  and  apologised  for.*  But 
evidence  of  malice  may  be  inadmissible  from  the  form  of 
the  action ;  thas,  the  publisher  of  a  review  is  not  affected 
by  the  malice  of  the  writer  of  an  article  in  it,  thongh  res- 
ponsible for  the  publication ;'  so  alao,  in  a  joint  action  by 
partoers  for  a  libel,  no  damages  cau  be  given  for  the  injury 
to  their  feelings,  as  the  only  basis  of  the  joint  action  is  the 
injory  to  their  joint  trade.^ 

391.  In  mitigation  of  damages  anything  may  be  shown 
—far  mitiga-  ^  prove  the  abBence  of  malice.  It  seems 
^°''  now  settled  that  (1)  evidence  of  rumonrs  and 

Buapicions  to  the  same  effect  as  the  libel  complained  of, 
though  prior  to  its  publication,  ia  not  admiaaible  in  mitigation 
of  damages,  aa  only  indirectly  tending  to  affect  the  plaintiB's 
repntation.  If  ench  ramoura  and  anspiciona  have  in  fact 
affected  plaintiff's  repntation,  that  may  be  proved  by  evi- 
dence of  general  repntation;  and  if  they  have  not,  then 
they  are  not  relevant  to  the  issae.  (2)  Greneral  evidence  of 
bad  character  ia  admissible  in  mitigation  ;  ainco  the  damage 
must  depend  upon  the  repntation  which  the  plaintiff  already 
had;  otherwise  the  same  measure  of  damages   would  be 

1  pMvinn  «.  lAouitra,  S  U.  Jb  Or.  [  Bob.  1S1. 
700 1  Me  1  Hilliud,  tBS-S.  4  Hnjthoni  ■.  Lnnon,  8  0.  A  P. 

3  Wsrwiok  «.  FaalkM,  11  H.  1  W.    196  ;  Cook  «.  Batobelor,  3  B.  ft  P.  ISO  i 
MS.  Booth  •.  BriMoe,  S  Q.  B.  D.  49G. 

SBobsitoon  •.  Wjlds,    8   U.   ind' 
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given  to  ft  thieF  or  a  prostitute  as  to  at)  hoDOst  man  or  womaD; 
and  iE  the  plaintiff  hns  notice  that  general  evidence  of  bad 
chnmcter  will  be  given  against  bim,  he  can  have  no  difficulty 
in  meeting  it  nith  general  evidence  to  the  contraiy.  (3) 
Evidence  of  pariiciilar  facts  tending  to  show  that  the  plain- 
tiff has  the  disposition  or  character  alleged  ia  not  admiasihle 
in  mitigation ;  for  at  most  it  tends  to  prove,  not  that  the 
plaintiff  has  not,  but  that  he  ought  not  to  have,  a  good 
reputation  ;  and  such  would  give  rise  to  interminable  isanes 
having  a  very  remote  bearing  on  the  question  in  dispute-^ 
It  seems  no  mitigation,  and  certainly  is  no  joatifioation,  that 
the  defendant,  at  the  time,  named  a  third  person  from  whom 
he  had  heard  the  slander;^  or  that  be  mentioned  it  aa  a 
rnmoar,  and  that  there  was  in  fact  at  the  time  snch  a 
mmonr;*  it  has  been  decided  but  since  doabted,  that  it 
wonid  be  a  mitigation,  that  he  had  copied  the  statement 
from  another  newspaper  ;*  yet  from  anoh  facte,  the  absence 
of  malice  might  sometimes  be  fairly  inferred.  Ha  may 
■how  that  he  had  reasonable  groand  to  believe  the  libel, 
though  the  evidence  does  not  amount  to  a  jastification 
of  it  as  being  true.'  So,  a  report  of  a  trial,  thongh  not 
a  correct  one,  may,  by  way  of  mitigation,  be  ehowD  to 
have  been  an  honest  one,  and  intended  as  a  fair  aoooant.* 
Where  the  plaintiff  saes  for  the  injary  to  hia  general  good 
character,  evidence  of  Ins  previous  general  bad  character 
may  be  given.'  So,  provocation  may  be  shown  ;  if  two  men 
oed  in  publishing  monstrous  libels  against  each 

4  Sannden  •.  Hill,  6  Bin^.  S13. 
doubted  in  TalbnU  w.  CUrk,  S  If.  A 
Kob.  81B. 

5  Mijna  on  Dudukm,  4SS. 

6  Smith  «.  Saolt,  S  G.  &  K.  GBO. 

7  LeioHter  *.  Walter,  I  Oudd.  K1  | 
nnd  MM  1  Hilliud,  Mt-S  ;  Mi^  » 


\  Soott «.  Samn 
SOS  ;  HnjDe  oc 
llard,«S(D). 

2  B«uaett  *.  Bennett,  6  C.  &  P.  688, 
tliftt  it  W1I  n  mitigation ;  bnt  «ee 
HcFheitoa  •.  Daniel*.  ID  B.  A  C.  3G3. 
Bee  nDmerom  oaaei  iKiUacted  in  1  Uil- 
llard.  148—157. 

3  Watliia  <.  Hall,  L.  B.  S  Q  B.  SHt. 
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other  every  iaj,  tfasre  Cfin  be  no  olaim  to  damagfes  on  either 
eide^  tfaougb  one  libel  cannot  be  aet  off  Rg^aisBt  another 
nnconneoted  with  it,  it  may  be  shown  that  the  libel  published 
b;  the  plaintiff  proroked  the  libel  published  by  the  defend* 
ant.'  ErideDce  of  offers  of  apology  ought  to  go  to  reduce 
the  damages.'  It  ie  immaterial  that  the  plaintiff  haa  already 
recovered  damages  from  another  person  for  a  like  libel,  or 
that  others  hare  eimilariy  libelled  him,  and  he  has  omitted 
to  sue  them.*  It  iB  no  mitigation  that  a  third  person,  whose 
act  is  the  special  damage,  would  probably  have  acted  in  the 
snme  way,  had  the  elander  not  been  used.' 

S92.     Lastly,  the  damage  most  not  be  too  remote  j  it 
Wlutt  i«  too  re-    i^nfit  be  the  legal  and  natoral  Donseqaence 
™°^-  of  the  defendant's  own  acts,  and   not   the 

mere  wrongful  act  of  a  third  person ;  as  where  slander  has 
been  improperly  repeated."  It  has  been  held,  but  seems 
questionable,  that  there  is  no  duty  of  a  wife  to  repeat  to  her 
husband  elander  regarding  herself,  and  that  the  oonseqaent 
act  of  the  husband  will  be  too  remote  a  damage.'  So,  the 
illness  of  the  wife  consequent  upon  slander  impnting  adul- 
tery to  her,  has  been  held  not  to  be  a  special  damage ;  for 
that  depends  upon  the  peculiar  temperament  of  the  party 
injured.^  So  also,  that  the  husband  haa  separated  from  his 
wife  in  consequence  is  not  a  special  damage.  Mental  pain 
nloiie  without  a  material  damage  cannot  be  valued  by  the 
law.^  llie  risk  of  temporal  loss  or  of  suffering  injury  ts  not 
the  same  as  such  loss  or  injury;  to  lose  a  mere  chance 


1  Finnertr  *.  ^pper,  S  Oainp.  73. 

9  WatU  ■.  Fnuer,  7  Ad.  &  E.  aSS. 

8  It  ii  Ml  bj  6  1  7  Viot.  a.  9fl,  i.  1 
in  Bugland. 

4  CrscTj  *.  Carr,  7  0.  A  P.  U  ; 
B«g.  *.  Ngwmui,  1  B.  A:  B.  268. 

ft  Knisht  (.  Oibbt,  1  Ad.  ft  E.  43. 

6  Tioan  «.  Wiloodu,  1  Sm.  L.  0. 


7  I^rkioi  •.  EkoU,  8  Jar.  K.  B.  6B3. 

8  Alliop  9.  Albop,  5  H.  ft  M.  6S1  i  1 
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of  somethiog  U  sot  a  tosa  wUioh  the  law  can  appreoiate 
for  Bnoh  an  alleged  damage  is  too  shadowy,  and  is  in* 
capable  oE  being  estimated  in  money ;  aiid  nfaere  worda 
are  not  aetiopable  in  tttemselveH,  ihey  can  become  so  only 
wfam  they  hare  been  followed  by  pecuniary  or  tempcvaJ 
damage.^  If  A  alandere  B  to  0*  B  is  not  entitled  to  reoorer 
damages  for  a  general  loss  of  baainess  caused  by  repetition 
of  the  words,  bnt  only  for  the  loss  arising  directly  from  tbeir 
being  so  Spoken  to  C'  If  words  are  spoken  Jn  angry 
altercation,  and  withonk  malice,  nominal  damages  only  with* 
out  costs,  may  be  given,  if  there  was  no  real  damage.' 
393.  In  an  action  for  slauder  of  title,  the  special  dam' 
aire  mast  be  proved,  and  that  will,  in  part, 
be  the  neasare  of  damages  t  tuia  damage 
may  consist  in  the  property  having  on  a  sale  realized  a  less 
price  than  it  otherwise  wonld  j  or  in  the  owner  being  put 
to  other  necessary  expenses  In  oonseqaeace  ;*  but  another 
eaaential  ingredient,  -whioli  will  also  nSeot  the  measare  of 
damages,  is  the  presence  of  malice.'  The  want  of  probable 
canse  does  not  necessarily  lead  to  an  inference  of  malice 
neither  does  the  existence  of  probable  canae  afford  any 
lavMioD  ot peT>  B°"wer  to  the  action.'  In  actions  for  the 
sonal  pririkgM.  invasion  of  personal  privileges,  as  rights  of 
franchise,  &o.,  the  damages  are  discretionary,  bnt  they 
ought  to  be  substantial,  and,  where  malice  is  an  ingredient, 
exemplary,  though  no  actual  damage  mny  be  shown.  For 
every  unresisted  ohstmction  to  the  enjoyment  of  an  incor- 
poreal right  would  be  evidence  against  the  right,  and, 
therefore,  highly  injnrioas  to  the  party  claiming  it;  and 

1  ObBmberlun  «.  ISoji,  11  Q.  B.  D.  i 
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vliere  a.  man  hue  acted  malioionsly  in  iofringinR  another'a 
right,  aa  the  right  to  vote,  he  oaght  to  be  made  to  pay  well 
forit.^  Where  to  the  exercise  of  the  right  is  attached  the 
receipt  of  fees  or  other  emoliimeuts,  any  dimioatioQ  or  lose, 
actoal  or  prospective,  of  each  may  be  shown  by  way  of 
special  dnmage,  aocl  fdr  this  purpose  oTidenoe  may  be  given 
of  the  ordiuary  receipts-* 

894.     In  actions  for  personal  injnries  from  negligence,  it 
is  not  possible  to  name  a  cert«in  measure ; 
riB«"tr^   ^"t-     loss  oE  time,    expenaes  of  onre,  pain   and 
S^""'-  enffering,   permanent  disability   for  fatnre 

exertion,  and  consequent  pecnniary  loss,  ace  all  grounds  for 
the  calonlalion  of  damages ;'  but  the  damages  can  seldom  be 
wbat  they  ought  to  be,  a  compensation ;  scarcely  any  sum 
conid  compensate  a  labouring  man  for  the  loss  of  a  limb, 
yet  a  Court  does  not,  in  such  a  case,  give  him  enough  to 
maintain  him  for  life.*  But,  unlike  the  rule  in  actions  on 
inanranoeB  against  accidents,  the  plaintiff's  profession  and 
prospects  are  to  be  considereci,  as  they  afifeot  the  measure  at 
compensation  to  the  plaintiff.  It  seema  that  the  Court  may 
take  into  consideration  the  motives  of  the  defendants ;  and 
if  the  negligence  is  accompanied  with  a  contempt  of  the 
plaintiff's  rights  and  convenience,  exemplary  damages  may 
)>e  given."*  A  sum  received  by  the  plaintiff  under  an  insur- 
ance policy  against  accidents  is  received  by  him  under 
his  contract,  does  not  affect  the  wrongdoer's  liability,  and 
cannot  be  taken  iuto  acconnt  iu  reduction  of  damages.* 

1  AHhbte  White,  1  am.  L.  0.  364.  I     4  Amuwortliv.  8.  E.  Ey.  Co.,  II  Jar. 
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Where  the  reaalt  ot  the  negligence  is  death,  the  geaemi 
rule  ia,  that  whatever  the  liability  otherwise  of  the  defend- 
ant,  there  ean  be  no  aotioD  by  the  repreaentativea  of  the 
deceased,  since  the  wrong  is  a  pnrely  personal  one  which 
dies  with  the  person.  It  ia  only  by  express  law  tfaafc  in 
England  and  also  in  India,  certain  relatives  oE  the  deceased 
may  have  an  action  for  damages  ;^  bot  as  noder  these 
enactments,  the  negligence  and  not  the  death  ia  the  canse 
o£  action,  the  acceptance  by  the  deceased  whilst  alive  of 
a  sum  as  compensation  will  bar  an  action  after  his  death ;' 
as  it  will  also  be  barred  by  reason  of  his  own  contribntoiy 
negligence  or  of  his  own  fault,  or  of  his  own  agreement. 
The  action  is  new  in  the  sense  that  it  can  be  brought  only 
on  behalf  of  the  specified  relations,  if  saeh  there  be,  and 
only  to  compensate  them  for  the  loss,  if  and  ao  far  as  any 
snoh  there  be,  inonrred  by  them  from  the  death  ;  bnt  strictly 
the  death  ia  the  occasion  of  the  action,  rather  than  the  canse 
of  action  which  is  properly  the  negligence  or  other  defanlt 
of  the  defendant,  the  proximate  canee  of  the  death ;  and  in 
this  faller  sense  it  seems  right  to  say  that  the  enactment 
did  not  give  any  new  canse  of  action,  bat  continued  to  the 
representative  the  right  of  action,  if  any,  which  the  deceased 
himaelf  woald  have  had  if  he  had  survived.^  In  snits  nnder 
these  Acts  the  measnre  of  damages  exolndes  any  oompensa- 
tion  for  the  mental  snfiering  of  the  relatives,^  and  shonld  be 
a  reasonable  compensation  for  their  peconiary  loss  from  the 


1  9  Jb  10  Tiot.  0.  9S,  aod  S7  &  as 
Yiot.  c.  gS ;  and  in  India,  Aot  Id  of 
ISSfi  ;  it  i*  tlie  nms  in  «ame  Stabei  ot 
AmericK,  1  HillUrd,  97  ;  2  id.  S89. 

2  BMd  *■  Q.  E.  &j.  Oo.,  L.  B.  ■  Q. 
B.SSG. 

8  Oriffltht  •.  Dndler, »  Q.  B.  D.  SS8 
aadBtad  V.  G.B.B;.  Co.,L.B,  8Q. 
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de&thj^this  will  not  include  medical  or  funeral  ezpensei,'* 
bat  need  not  be  oalcalated  in  tbe  same  striot  manner  as  if 
the  Talae  of  the  life  was  b  matter  of  bargain  with  an  annnity 
office,  bat  will  inolnde,  not  merely  any  legal  right  o£  the 
relation  againat  the  deceased,  but  also  any  reasonable 
expectation  oE  peouniary  benefit  from  the  coutiunance  of  the 
life,^  Hence  tbe  damages  arising  from  the  loss  of  pecaniary 
pi-ovision  which  would  otherwise  have  been  made  by  tbe 
deceased,  or  from  the  lose  of  education,  and  the  comforts 
and  convenienoes  of  life,  are  not  too  remote.*  Bat  there 
must  be  some  actnal  loss  or  damage  by  reason  of  tbe  death 
to  tbe  relatives  on  whose  behalf  tbe  aotiou  is  brought ;  and 
benee  whatever  comes  into  poaaession  of  the  family  by  reasoa 
of  the  death,  whether  by  insDrance  or  otherwise,  moat  be 
taken  into  aooonut;  and  if  they  are  in  fact  gainers  thereby 
the  basis  of  tbe  action  and  the  measure  of  the  damages  are 
alike  gone.''  The  same  principles  as  in  other  personal  injuries 
from  negligence,  apply  whero  tbe  personal  injury  is  from  tbe 
sale  of  noxions  provisions,  from  deceit,  or  from  a  breach  of 
daty  by  the  bulor  of  a  chattel 

395.     Next  as  to  damages  in  actions  for  torta  to  real 

Davaqeb   ios    property.     The  plaintiff  in  an  action  against 

TORTS  to  KULTT.     au  adverso  occupant,  must  prove  the  valoe 

AdTSTM    ocea-     of  the  mesne  profits;  and  if  be  gives  no 

i^°y-  evidence    as    to  tbe    length   of   time    the 

defendant  was  in  possession,  tbe  damages  will  be  nominal.^ 


C<i.,L.  R-SBToh.  321. 
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Bat  tbe  Cdark,  m  estimating  dnmftge'S,  is  not  coDfineil  to 
the  mere  rent  or  Banual  »Rlae  of  tlie  premiBee,  but  may  give 
SDoh  extra  damafces  rb  it  tliiiiks  fit,  na  a  compensation  for 
plaintiff's  trouble,  &c.  ;^and  hence  any  consequential  tlam- 
age  may  be  given,  as  the  Io^b  Troin  shattinfi;  np  a  shop,  and 
so  destroying  tbe  trade  and  good  wili>  So,  where,  aCcer 
notice  to  qnit,  a  tenant  holds  over,  the  Undlord  will  recover 
any  reasonabla  dnmages,  and  costs  snstaiiied  by  bim  in  an 
action  by  another  party,  tu  whom  he  had  contracted  to  let 
the  premises,  but  to  whom  be  coald  not  in  conseqaence  give 
poaseasioii  ;^  or  where  the  tenant  had  sublet,  tbe  oosts  of 
ejecting  the  undertenant  even  though  he  held  over  against 
the  will  of  the  tenant.*  Payments  for  which  tbe  plaintiff, 
if  in  posseBsiou,  would  have  been  liable,  as  ground  rent,  && 
must  he  allowed  for.''  The  Roman  law  distingnished  ae  toa 
defendant  who  had  been  a  bond  fide  poaaeasor,  and  allowed 
him  to  retain  the  mesne  profits  up  to  tbe  time  when  he  had 
notice  of  the  defect  of  hia  title  ;^  but  there  seemB  no  anch 
distinction  in  our  law,  and  a  defendant  woald  be  liable,  not 
only  for  tbe  profits  be  has  actually  made,  but  for  those 
which,  by  proper  management,  and  with  ordinary  diligence, 
be  might  have  made,  together  with  intereat  on  such  profits, 
and  also  for  any  loss  from  omitting  necessary  repaii-s.' 

396.     There  is  much  difference  of  opinion  as  to  whether 
the  defendant  ought  to  be  allowed  for  per- 

mproTsmen         munent  improvements  made  by  him  whilst 
in  poBBOSsion;  some  bold  sncb  outlays  never  to  be  reoover- 


1  GoodtiUe  •.  Tombi,  S  WiU.  131  i 
Dm  i.  Leiy  •.  Bo*.  6  0.  B.  £7E  i  Btdg- 
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8  BnunlM  o.  UbMtertan,  37  !>.  J-  ES 
C.P. 


B.  iro. 

b  Dm  *.  Hura.  3  C.  ft  U.  145. 

6  See  Dorant,  R.  S,  T.  B,  a.  t,  stt.  6  ; 
there  itre  naiiT  otber  iintlioritir*. 

7  Hickt  *.  Sallitl.  S  DiG.  H.  A  G. 
Sfll— 17;  Sfltnn  on  Dmtm*,  <3rd  ed.) 


\  HeDdaiion  i.  Bqoire,  L.  B.  4  Q.  I  S98, 467  ;  C.  dr.  Fro.,  i.  211. 


IHPB07B][INT8. 


413 


ftble;  others  limit  their  recoverj  to  where  there  has  been  a 
fraud  npoQ  the  defendmit  by  the  plaiutiS  in  etandinif  hy,  and 
acquiescing  in  hia  making  improvement!,  without  giving 
notice  of  tiia  own  title :  then  the;  are  certainly  to  be  allowed 
for ;  bnt  others  make  the  reoovery  depend,  not  upon  any 
fraud  of  the  plaintiff,  but  npon  the  good  faith  of  the  defend- 
ant. Perhaps  the  rule  may  be  stated  thus;  permanent 
improvements  ought  to  be  allowed  for,  where  they  were 
made  dnring  a  possesaion  acquired  and  continued  under  a 
reasonable  and  honest  belief  of  the  absence  of  any  defect  of 
title,  and  withont  notice;  and  an  innocent  possessor  will  be 
in  no  default,  if  be  has  exercised  such  diligenoe  in  inqairy, 
as  reasonable  and  prudent  men  of  business,  applying  their, 
understandings  to  the  oircumstances  of  the  case,  would  have 
exercised  before  investing  their  money  in  reliance  on  the 
title.^  No  distinction  baa  been  taken  between  permanenb 
improvements  that  are  usefnl,  and  those  of  a  merely  luxuri- 
ous or  ornamental  character.'  When  allowed  for,  the  amoant 
is  not  limited  as  a  set  off  to  the  snm  claimed  by  the  plaia- 
tifi  as  mesne  profits.' 

397.  In  such  a  case  as  where  a  minor,  or  ceetui  que 
trust,  reolnima  his  estate  which  has  been  im- 
properly bought  by  his  guardian  or  trustee, 
the  proper  course  ia  to  take  an  aoconnt  oE 


Hnw  the  ft  0- 
aoDit  u  to  be 
taken. 


1  TheitboT*  Ii3ibeeni^edai3ed  fromB 
oODiiderUion  of  the  follnvins  antbor- 
itde*  md  ataei  ;  naniBlr,  2  Kent'i 
Com.  4I»-4U  ;  Mfithb  on  D.,  8M  i 
8nBdeii->  7.  A  P.  (ISth  ed.),  314,  S  40  ; 
337,5  28;  5S0,Sr0;  571-3,614,529 
80  !  Story-B  Bq.  Jur,  fi  79B,  K  b,  nnd 
note  I  a  12S4-B  ;  S  S89,  855  ;  Earl  of 
Oiford'i  cue,  2  L.  0.  in  En.  SOS,  EtS- 
80  ;  Dormer  «.  Forbewna,  g  Atk.  IM  ; 
¥ork  S.  Od.  *.  Uickenvln,  8  Bro  P.  O. 
43 ;  DodbUuv.  OnlTerwell,  8  Jar.  N. 
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Oaio)  IV,  117,  119  ;  Bowjer'i  O.  L. 
90,  92,  93  ;  Camia'a  0.  L.  71  i  KoitoD'a 
Topio  Jar.  28B  ;  B«ton  on  Deoreei 
(8dBdl.S42,  S46;  Sed|c.  onD.  181, 136. 
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the  rents  and  proflts  of  the  eitate  reoeired  by  ilte  dflfenduit, 
and  oE  an  adequate  rent  for  snoh  parts  thereof  as  had  been 
in  his  own  ooonpation,  and  oE  all  snms  of  money  receired  by 
the  defendant  by  the  sale  of  timber,  stone,  or  other  parts  of 
the  inheritance,  computing  interest  upon  all  euoh  snma  re- 
speottrely,  from  the  rarioaa  times  of  their  being  received ; 
and  then  to  take  another  acooant  of  the  same  aotnally  paid 
by  the  defendant  as  the  original  price  of  the  estate,  and  also 
of  anoh  farther  snma  as  the  defendant  actually  laid  oat  for 
the  permanent  benefit  and  improvement  of  the  estate,  com- 
puting interest  upon  the  said  several  sama  from  the  times 
vhen  the  same  were  actually  disbursed.  One  acooant  is 
then  to  be  set  ofi  against  the  other,  and  the  balance  paid  as 
found  due,  the  estate  being  reoonveyed  to  the  plaintiff.*  If 
the  estate  has  been  resold  by  the  trustee,  the  measure  would 
be  the  profits  made  by  him  whilst  in  posseasion,  and  aoy 
increase  of  price  on  the  resale.'  Where  improvements  are 
to  be  allowed  for  to  a  bona  fide  possessor  ejected  under  an 
adverse  title,  the  equitable  course  would  seem  to  be  to 
calculate  the  mesne  profits  as  if  the  estate  bad  been  left 
unimproved;  acd  then,  in  order  to  fix  the  allowance  for 
improvements,  to  take  the  sums  aotnally  laid  out,  computing 
interest  thereon  from  the  times  they  were  disbursed,  and  to 
set  off  against  them  the  enhanced  mesne  profits  received 
with  interest  thereon  from  the  dates  of  receipt,  and  the 
difference,  if  any,  will  be  the  sum  alone  payable  by  the  plain* 
tiff;  for  equity  will  be  satisfied  if  the  defendant  ia  simply  no 
loser.  So,  though  the  defendant  it  not  allowed  for  improve- 
ments made  by  him,  it  would  seem  to  be  equitable  to  limit 
the  plaintiff  to  the  nnimproved  and  not  the  enhanced  mesne 
profits,  but  always,  of  coui-se  giving  him  all  sums  received 
3  Sngdea'a  T.  A  F.  tiTS,  g  30. 
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by  the  defendant  by  the  eftle  of  parts  oE  the  iaheritiutoe,  with 
iutereet  thereon. 

398.     In  actions  for  trespass  to  land,  where  actnal  damage 
has  been  done,  the  measnre  ia  the  diminished 

TrMpCNloUlld. 

value  of  the  property,  and  not  the  sum 
which  it  woald  take  to  restore  it  to  its  former  state;'  if  a 
faonse  has  been  palled  down,  it  ia  the  valae  of  the  old  one, 
not  the  cost  of  a  new  one.^  Special  consequential  loss 
may  he  added;  as  loss  from  theft  where  defendant  had 
committed  trespass  by  entering  and  leaving  open  a  window, 
and  thieves  entered  by  the  same  wayi'  or  where  the  tres- 
pass is  by  diseased  cattle,  and  plaintiS's  oattls  are  infeoted.^ 
So,  the  injary  may  consist  of  several  acts,  each  of  which 
wonld  he  by  itself  a  trespass,  and  then  each  is  to  be  con- 
sidered in  assessing  damages.'  In  the  case  of  a  forcible 
entry  by  the  lawful  owner  npon  one  in  wrongfal  possession, 
though  the  latter  oanaot  recover  for  the  entry,  he  may 
have  dam^^  for  an  independent  wrong,  aa  an  aasanlt  npon 
himself  or  dam^e  to  hia  farnitnre.'  Bnt  in  inch  a  case  as 
trespass  for  breaking  into  a  honaeon  a  false  obarge  of  being 
a  receiver  of  stolen  property,  the  oharge  is  matter  of  aggra- 
vation, and  not  of  distinct  special  damages.'  Where  the 
trespass  is  a  single  aot  of  destmotion,  prospective  damages 
shonld  he  given  -^  bnt  a  mere  oontinaing  trespass  is  a  fresh 
canse  of  action  every  day,  and  anbject  to  the  rate  stated  in 
Section  854.  Where  the  trespass  ia  suoh  an  act  as  quarry* 
JDg  and  carrying  away  atone,  the  measure  is  the  price  of  the 
stone  at  the  quarry  without  allowing  for  the  cost  of  catting 

lJoiiM«.Oooda;,SM.  &W.  14S.    I     6  Boddill  «,   Mutliiid,  17  Oh.   D. 

SHiMkiiiB*.  Phillipi,  SEioh.163.      188  ;  uiCe  1 103. 

3  AnoMtor •.  HilUng,  S  D.  &  K.  714.      7  Bnoe^fdle*.  Oiford,  3  K.  ft  8. 77- 

4  Andarton  v.  Baoktoa,  1  Btr.  19S.         8  Olegi  v.  Deaiden,  IS  Q.  B.  fi7Q. 

5  Ab;n«  OQ  DunagM,  890.  ' 
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it,  and  adding  compenaatioQ  for  the  damage  to  the  soil  by 
diggiogi  and  for  the  trespass  in  carrying  away  ;^  unless  then 
iBAbondJide  disputed  title,  when  the  measure  ta  the  sale 
price  of  the  right  to  bare  cut  the  stone.'  Hence  in  the 
absence  of  fraad  or  wilfnl  negligence,  where  coal  ia  taken 
from  an  adjoining  mine,  the  meaenre  is  the  market  value  of 
the  coal  at  the  pic's  montb,  less  the  actnal  disbursements ; 
BO  that  the  owner  shall  neither  be  better  nor  worse  off 
than  if  he  had  bimsetf  raised  the  coal ;'  otherwise  the  cost 
of  severance  is  not  allowed,  but  only  the  cost  of  bringing 
the  coal  to  bank. 

399.     A.  tenant  or  rereraioner  cannot  recover  more  than 

the  amount  of  their  reapective  interests; 
•piwrtiMed^  ^"^     whei-e    trees    have    beeu   cut    down    by    a 

atranger,  the  interest  of  the  tenant  is  in 
respect  to  the  shade,  ahelter,  and  fruit,  but  the  reversioner 
will  recover  the  value  of  the  timber  itself.*  Henee,  satisfae- 
tioo  made  to  one  ia  not  a  bar  to  an  action  by  the  other ;'  bat 
it  ia  otherwise  aa  to  a  recovery  from  a  co-trespaaaer,  for  reooT- 
ery  from  one  ia  a  bar  to  an  aotioa  against  the  other,  since 
each  oo-trespasser  is  liable  for  the  whole  of  the  damage 
done ;'  bnt  then  the  maltoione  motive  of  other  oo-trespasaers 

is  not  to  be  considered.'  Otherwise,  note 
tmimtioo  '         °^  insult  and  malice  are  always,  even  where 

there  is  no  actual  damage  done,  matters  of 
aggravation,  for  which  exemplary  damages  should  be  givea.^ 


1  wild  ».  Holt,  8  M,  4  W.  873  1 
Vomn  *.  Powell,  8  Q.  B.  178. 

3  Wood  «.  Horawood,  S  Q.  B.  440 
(n)  I  BUtoD  *.  Woodi,  L.  H.  4  Eq. 
48i  i  Llinri  Go.  *.  Brasden,  L.  K.  11 
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SinreU.  MortbrrO.  Oo.,L.  B.  W 
Eq.  40  I  AU^.-Gm.  «.  Tomline,  fi  Oh. 
P.  768 1  TrottaT  «.  Uaoleu,  IS  Oh. 


D.  586  ;  LiringEtone  «.  Bsvytrdi  O. 
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4  BeJingSeld  «.  OdiIow.  3  Ler.  909. 
G  Atteraoll  •.  Stavani,  1  TiunC.  194. 
6  Hnms  •.  Oldaors,  1  Sturk.    US  ; 

anta  i  176  and  369. 
1  Oluk  «.  Kenam,  1  Eioh.  131. 

5  HetMt  *.  tUrrey,  6  TuDt.  *A% 
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Especially  for  any  tarasioD  of  tlie  peaceable  pdsseesion  of 
dwelling*  honBes,  Bhonld  exemplary  damages  be  givea.' 
Where  an  obstruction  of  a  right  of  way,  or  other  act,  is  a 
permanenb  injury  to  real  property,  the  plaiatifE  may  recover, 
as  well  for  the  damage  done  to  the  part  of  the  premiBes 
which  he  occupied  hitoselF,  as  in  respect  of  the  damage  done 
by  his  teuaiits  being  driven  from  their  holdiugs.'  And  where 
the  wrongful  act  was  wilful  and  doae  with  a  high  hand,  for 
the  purpose  of  gain  to  the  defendant,  or  of  rniniog  the  plain- 
tiff, or  where  it  arose  from  wilful  iiegligeuce  accompanied 
with  a  contempt  of  the  plnintifir's  rights  and  convenience, 
exemplary  damages  may  be  given.^ 

400.  Id  aotiona  for  nnisanoes  to  real  property,  where  the 
□nisaooe  is  a  continuing  one,  subataiitial 
damages  may  be  given  in  the  first  instance ; 
bnt  generally  nominal  damages  are  given  in  the  first  action, 
and  if  a  fresh  action  ia  bronght  for  continuing  it,  then 
exemplary  damages  may  be  given  to  compel  on  abatement  j* 
bat  damages  cannot  be  given  in  respect  of  any  injary 
Bnbseqnent  to  the  day  of  the  commencement  of  the  action, 
for  that  is  a  fresh  cause  of  action.^  Where  the  nnisanoe  is 
not  a  oonttnning  one,  the  measure  is  the  diminution  in  the 
saleable  valoe  of  the  plaintifF's  interest,  whether  as  tenant  or 
reversioner,  in  the  premises,  in  oonseqnenoe  of  the  nnisanoe." 
Some  special  damage  must  always  be  shown,  and  in  a 
continoing  nuisance,  the  dimination  in  the  saleable  value 
of  the  property  with  the  nuisance,  though  it  can  never  be 
the  measure  of  the  damages,  may  be  evidence  of  the  extent 

1  Bogera  «.  SpeoM,  13  M.  k  W.  (81. 1     G  Fetier  *.  B««l,  I  Balh.  11 1  Hama 

S  Bell  e.  Midluid  B<.  Co.,  7  Jnr.  N.   on  DunaKei,  88,  89  ;  1  Hillurd,  056. 

S.  leoo.  6  Taobac  «.  Nawmaii,  11  Ad.  i  E. 

3  Ibid.  41. 
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of  the  nniaanoa;  thus,  the  damage  may  be  capable  oE  calcn- 
latioD,  aa  where  a  partionlar  crop  has  been  wholly  or  par- 
tially destroyed  by  a  ooDtiDning  naisanoe;  bat  where  the 
effeot  is  to  make  a  honse  anoom  For  table,  or  iiiiin  habitable, 
the  damage  is  not  the  less  actnal,  thongh  less  easily  estimat- 
ed and  the  diminution  in  value  of  the  house  with  snob  a 
naisanoe  may  well  be  looked  to,  not  as  the  measure  of 
damages  to  be  given,  bnt  to  estimate  the  extent  of  the 
damage  np  to  the  date  of  action.' 
401.  Mach  the  same  pnnoiple  governs  the  award  of 
damages  in  some  other  torts  to  real  property. 
At  least  nominal  damages  mnst  be  given  for 
every  act  amonnting  to  an  obstmction  in  law  to  the  right 
to  water,  or  to  the  enjoyment  of  an  easement,  or  of  a  right 
of  common,  whenever  the  wrongful  act,  il  undisturbed,  would 
lay  the  foundation  of  a  right ;  thns,  for  the  wrongful  defile- 
ment of  a  stream,  or  the  interrnption  of  a  right  of  way,  or  of 
Common,  no  special  damage  need  be  ehown.^  It  is  tbe 
neoessary  effect  o£  every  appropriation  of  ranning  water  to 
a  new  and  more  beneficial  dsOj  that  a  wrongful  diversion  or 
abstraction  of  it  entails  on  the  defendant  a  larger  measQre 
of  liability.  The  ose  being  within  the  rights  of  the  riparian 
owner,  the  measure  of  damages  most  be  equivalent  to  the 
injury  done  to  him  in  respect  to  anoh  new  aae,  though  pre- 
viously a  wrongdoer  might  only  have  been  liable  to  nominal 
damages.^  Where  the  wrongful  act  is  continued,  and  a 
second  action  is  brought,  exemplaiy  damages  Hhoold  be 
given  to  compel  its  abatement;  and  in  Bach  a  case  as  build- 
ing over  a  way  in  defiance  of  right  and  due  notice,  tbe  reme- 
dy of   a  mandatory  iDJunction  to  remove  the  obstmction 
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may  be  applied.*  Obstrnotioo  to  air  and  li^bt  is  geaerally 
a  permanent  injary,  and  the  damages  shoald  be  a  oompen- 
ution  for  it;  bat  Buchsn  injary  as  the  pollntion  of  rnnoing 
water  may  vary  or  oeaae  at  any  time,  and  hence  the  damages 
are  for  the  past,  and  not  for  any  fatare  injury.'  Special 
damage  neceuarily  Sowing  from  the  act,  as  a  loss  of  orops, 
may  be  ahown  and  recovered;  and  in  asseaaing  general 
damagoB,  regard  mnat  be  bad  aa  to  whether  the  damage  ia 
from  a  coDtinning  or  a  single  act ;  and  the  damages  most  be 
apportioned  to  the  interest  of  the  plaintiff.  In  case  oC  an 
invasion  of  the  right  of  snpport,  or  an  injnry  from  negligent 
naer  of  real  property,  the  right  of  action  only  arises  on  the 
occurrence  of  the  special  damage  which  must,  therefore,  be 
always  proved.'  Where  a  house  has  thus  been  destroyed  or 
damaged,  the  amount  must  uot  be  the  cost  of  a  new  House 
or  of  repairs,  but  allowance  must  be  made  for  the  benefit  oE 
a  new  house,  or  the  substitution  of  new  for  old  msteriola ; 
perhaps  one-third  new  for  old  would  be  here  a  convenient 
rule.*  The  wrong  or  cause  of  action  being  the  subsidence, 
and  not  the  excavation, — itself  a  lawful  act,— each  new 
subsidence  is  a  new  cause  of  action.  Hence  damages  for  a 
aabsideuce  should  include  all  prospective  damages  for  such 
sabsidence,  but  not  for  any  new  subsidence  which  may  be 
anticipated.  It  is  open  to  the  defendant  to  do  whnt  he  will 
to  prevent  any  fresh  sabsidence,  and  so  he  should  not  be 
made  to  pay  for  a  loss  which  he  may  be  able  to  prevent  ever 
occurring ;  if  he  chooses  to  leave  the  excavation  as  it  was, 
and  a  fresh  sabsideuce  occurs  that  is  a  fresh  cause  of  action.^ 


1  BftttiaheU  «.  Bad,  IB  0.  B.  680  1 1     3  Bonomi  «.  Bkokboiua,  E.  B.  &  £. 
Erehl  *.  Barrel],  7  Oh.  D.  GGl  g  Act  I  63a. 
of  1877,  •.  GS.  \     i  LnUn  •.  Oodall,  3  Fatke,  Ifi. 

i  Moore  «.  HUI,  1  Q.  B.  D.  178  i      6  Hitataell  *.  Dkrlej  H.  0.  Co.,  1' 

77S.  1  Walker,  a  ().B.D.8M. 
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The  act  of  exoavatioc  being  lawful,  and  not  an  iojary  done 
directlj  on  tbe  laud  o{  another,  the  §abBideDce,  or  indirect 
iojary,  to  be  actionable  mnat  be  appreciable  j  that  is,  the 
measure  of  damages  in  these  oases  is  never  nominal,  but 
always  eome  appreciable  amonut.^  In  sncb  a  case,  a  tenant 
is  entitled  to  recover  in  respect  of  the  vulne  of  bia  poBBeasory 
ntereat  and  unexpired  term  in  the  premises,  and  the  landlord 
in  respect  of  the  injury  to  bis  reversion,^  If  the  tenant  is 
bound  to  keep  the  honee  in  repair,  so  that  be  has  to  rebuild 
it,  the  loss  accraes  to  him,  and  he  is  entitled  to  all  the  dam- 
Rges.^  He  may  also  have  damages  for  his  loss  iu  having 
to  seek  out  and  pay  for  another  residence  in  the  meanwhile,* 

402.  It  is  a  general  principle  applicable  to    t)ie  above 
Wbere  pioperi;     ^^^  other  oases  of  torts  to  property,  that  a 

hM baea iiwared.  defendant  is  uot  allowed  to  show,  iu  redao- 
tiou  of  damages,  that  the  pluiutiff  has  recovered  the  whole 
or  any  part  of  bis  loss  nnder  a  policy  of  insurance;  in  such 
case,  the  plaintiff  sues  iu  the  cbai-aoter  of  a  trustee  for  the 
insurer,  and  is  bound  to  band  over  to  the  iuanrer,  whatever 
money  he  leouives  from  tlie  wrongdoer,  over  and  above  tbe 
actual  loss  be  haa  sustained,  after  taking  into  account  the 
amount  he  has  received  under  tbe  coutrnct  of  iusurauce. 
And  au  insurer,  who  line  paid  tbe  loss,  is  entitled  to  sue  iu 
the  name  of  the  insured  fur  the  purpose  of  recovering  full 
compensation  ti-om  tbe  wrongdoer," 

403.  In  actions  for  waste,  the  actual  dnmage  must  be 

proved,  and  tbe  measure  of  duMmges  will  be 

similar  to  that  ou  breach  of  a  covenant  to 

repair,  or  for  the  actnal  damage  done  on  a  trespass.     Where 

1  Smith  *.  Tluokwah,  L.  B.  IC.  F.  l     *  Hosting  v.  rhillipi,3  Bull.  168. 
UA  I      6  Lte...  Whjte,  iBinj.M.CaTi; 

).  Bljtbing,  i  Q.  A'B.  96*. 
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thd  waste  is  bj  BeveriDg  and  appropriating  parts  of  tha 
inheritance,  the  meaaare  will  be  the  prices  of  sacb  parts  as 
chattels  without  allowing  for  the  cost  of  eereranoe.^  Where 
fixtures  hare  been  anlawEally  detached  and  sold,  the  measare 
is  the  valne  of  the  fiztares  as  between  an  outgoing  and 
incoming  tenant,  in  addition  to  oompensation  for  any  inten- 
tional wrong,  injury,  or  insult  involved  in  the  act  of  removaJ, 
or  for  any  trespass  that  may  hare  been  committed  tn  »• 
moving  them.^  Where  the  tenant  is  liable,  on  account  of 
negligence  or  otherwiBe,  to  rebuild  a  house  which  has  been 
bnrnt  down,  the  measare  of  damages  is  uot  the  cost  of 
rebuilding  the  house,  but  the  actual  deterioration  in  the 
landlord's  property;  hence,  the  increased  valne  of  the  new 
house,  when  or  if  built,  is  to  be  dedncted  from  the  cost  of 
rebuilding.' 
404.  lu  actions  for  want  of  skill  or  negligence  in  per- 
forming a  contract  relating  to  real  propertr, 
Negbgenoa,  Ao.        .  °  ,  ,,  ■      •      ,  ■,  »  a 

the  measure  of  the  principal  item  of  damage 

would  seem  to  be  the  same  as  the  measure  of  the  reduction 
of  the  price  in  actions  for  chattels  sold ;  that  is,'  the  sum 
required  so  to  alter  the  property,  or  place  it  in  snoh  a  con- 
dition, as  that  it  may  be  in  conformity  with  the  contract,  i£ 
it  had  been  duly  performed.'  To  this  may  be  added  any 
special  damage  sustained,  being  the  natural  and  probable 
result  of  the  wrongful  act ;  as,  for  instance,  in  the  case  of  a 
roof  falling  in  from  a  negligently  defective  construction,  a 
damage  to  such  ordinary  furniture,  as  it  must  have  been 
within  the  contemplation  of  the  parties  would  be  kept  is 
the  house."  This  is  stating  the  measnre  as  if  it  was  an 
action  for  a  breach  of  contract;   bub  in  such  a  case,  tha 

1  Wild  •.  Holt,  &  H.  A  W.  673  ;  I     8  TitM  «■  Dnnter,  11  flzeli.  IS. 
ante  E  SB8.  4  Ante  fi  865. 
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c&nse  of  aotion  may  generally  be  riewed,  either  u  a  bresch 
of  contract  (bnt  distingaiahable,  at  tbe  Bame  time  from  s 
pare  breach  of  coDtract),  or  aa  a  tort,  though  aometimea 
there  may  eziat  those  esaeotialB  wbioh  give  to  a  third 
person,  without  privity  oE  contrnot,  it  canse  of  aotion  as  for 
a  tort.^  Even  in  this  latter  caae,  ft  would  eeem  Dnjuat  to 
extend  the  damages  beyond  what  would  be  allowed  to  a 
party  to  the  contract  suing  on  it. 

405.     Next  aa  to  the  damages  in  actions  for  torta  to  per- 
sonal property.     Where  there  has  been  an 
toOTB**™^  pi^     invaBJon  of  the  use  of  plaintiffs  trade-mark, 
BosALiT.  lie  is,  at  least,  entitled  to  some,  thoagh  per- 

Trade-mtrki.  it^pa  only  to  nominal  damages,  eren  where 
he  has  been  auable  to  prove  any  particular  amount  of  lou. 
His  custom  is  anyhow  diminished  to  an  undetermined  ex- 
tent by  other  goods  being  sold  aa  his,  tbongh  those  may 
be  aa  good  as  his  and  bo  his  reputation  may  not  be  hurt; 
and  henoe  in  such  a  case  it  wonld  not  be  wrong  to  give 
substantial  damages.  Compensation  may  be  fixed  either 
by  taking  an  acconnt  of  such  wrongful  sales,  or  by  a  lump 
sum  as  damages.'  The  damages  may  not  be  altogether 
capable  oE  calculation,  as  the  measure  may  be  the  loss  of 
sales  to  the  plaintiff,  and  the  injury  done  to  the  reputation 
of  his  business  or  merchandise.'  It  is  not  necessary  to 
entitle  the  plaintiff  to  damages  for  post  sales,  that  the  de- 
fendant shoald  have  intended  to  deceive,  or  have  known 
he  was  using  the  plaintiffs  mark ;  for  an  injanotion  will  be 
granted  where  the  similarity  is  snob  as  in  fact  misleada  the 
public,  though  the  defendant  did  not  know  of  it  or  intend 
to  do  so  ;*  the  tort  consists  of  the  miaose,  and  the  iojary  to 

1  Ante  H  S4— 38,  ISt. 

3  8«buti>D  on  T.  M.  141. 

8  3  Kent'*  Com.  «73  (n) ;  Bcdgwkk  | 
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propertf ,  &iid  the  loss  to  the  plaintiff  is  the  same  whaterer 
the  defendaat'g  kuonledgfe  or  iatentioa.  Aocordiogl;  aa 
acconnl;  of  profiba  will,  in  equity,  be  geaerally  taken  where 
an  injiiDctioD  is  graated,^  iiDless  aoms  cause,  aa  great  delay 
on  the  part  of  the  plaiatiS,  jastifies  the  refas&l  of  on 
accouat.^  The  plaintiff  must  show  a  distinct  damage;  aa 
acconnt  may  be  tnken  oE  the  sales  made  by  the  defendant, 
but  the  plaiutiffs  loss  of  profits  will  not  necessarily  be 
the  same.^  The  loss  oE  busioeBS  reputation  is  an  item  not 
capable  oE  precise  oaloulatiou.  The  wrongful  gain  to  the 
defendant,  and  consequent  loss  to  the  plaintiff,  is  generally 
a  matter  within  the  knowledge  oE  the  defendant  alone ;  and 
hence,  if  the  plaintiff  be  able  to  prove  any  general  loss 
oE  CQStom,  it  may  be  right  to  consider  also  the  demand  for 
each  goods,  and  the  length  of  time  daring  which  defendant 
has  miansed  the  mark,  and  to  gire  aubatantlal,  or  where 
there  has  been  a  fraudulent  misuse,  exemplary  damages. 
There  is  this  difference  between  the  case  of  a  trade-mark  and 
that  of  a  patent ;  in  the  former  case  the  article  aold  is  open 
to  the  whole  world  to  mannfaotnre,  and  the  only  right 
the  plaintiff  seeks  is  that  of  being  able  to  stay  the  selling  oE 
such  goods  under  his  mark.  Hia  cnatom  may  be  ftfEected 
by  the  sales  by  defendant  and  others  of  such  goods,  but  it 
does  not  follow  that  he  can  claim  dadiagea  for  every  article 
sold  by  the  defendant ;  the  buyers  might  or  might  not  hara 
otherwise  bought  them  from  the  plaintiff.  But  every  sals 
without  licence  of  a  patented  article  mnat  be  a  damage 
to  the  patentee.* 


1  CarUer  v.  Carlile,  S  Jut.  N.  S.  ISS 
SI  BwT.  202  ;  Edeljten  «.  BdeUlwn,  9   i 
Jnr.  N.  8.  47B. 
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406.     Id  actionB  for  the  invaaion  oE  oopjrighl:  and  patent 
rights,  the   damnges  are,  to  some  ertent, 
'*^'"*  matter  of  calculation  by  taking  an  accoant, 

ia  one  case  of  the  sale  of  pirated  copies  and  in  the  other  of 
the  profits  which  have  arisen  from  the  use  of  the  invention, 
from  the  person  who  has  pirated  the  same.  Bat  the  dam- 
ages need  not  be  limited  to  sach  an  account,  for  the  sale 
of  copies  by  the  defendant  is  not  ouly,  in  each  instance, 
taking  from  the  author  the  profit  apon  the  individual  book 
which  he  might  otherwise  have  sold ;  bnfc  it  may  also  be 
injaring  him  to  an  incalculable  extent,  in  regard  to  tbe 
value  and  disposition  of  his  copyright,  which  no  inquiry  for 
the  parpoaes  of  damages  could  fully  ascertain.^  Generally  a 
patentee  will  be  limited  aa  to  damages  to  the  royalty 
ordinarily  charged  by  him  to  those  licensed  to  use  his 
maohines,  and  will  not  ia  addition  have  a  manufacturing 
profit.^  The  wrongful  publication  of  private  letters,  manu- 
scripts, &o.,  being  an  invasion  of  the  right  of  property,  at 
least  nominal  damages  may  be  always  given ;  where  there 
is  shown  to  have  been  wrongful  loss  to  the  plaintifi,  or  gain 
to  the  defendant,  the  damages  may  be  substantial;  and 
where  the  publication  was  from  motives  of  malice  or  insult, 
the  damages  ought  to  be  exemplary.'  The  right  of  action 
for  the  fraudulent  misuse  of  another's  name  being  foanded 
on  pecuniary  loss  to  the  plaintiff,  some  sach  mnst  be  sfaown, 
and  the  measure  will  be  snob  loss;  wroDgfiil  gain  by  the 
defendant  will  not,  in  this  case,  be  necessarily  an  equivalent, 
or  any,  loss  to  the  plaintiff.  Where  the  misuse  sei-iously 
injures  the  plaintifPa  reputation,  it  may  be  a  libel,  and 
actionable  accordingly.* 
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407.  If  a  serrant  or  contractor  is  indaeed  not  to  perfona 
the  irork  or  contract  which  he  has  ttncler- 
bnaoh  of  oon-  taken  to  perform,  throagh  the  malicions 
persaasion  of  the  defendant,  damans  far 
beyond  the  ralae  of  the  snbject-matter  of  the  oostraot  may 
be  recoverable  from  the  wrongdoer.^  They  may  include, 
not  only  the  loss  of  servloes,  bat  all  damt^  resalting 
from  the  wrongful  act.'  In  the  absence  of  malice,  they 
ehonid  be  limited  to  actnal  money  loss.'  It  will  be  a  bar  to 
the  action,  if  the  plaintiff  has  recovered,  from  the  other 
party  to  the  contract,  a  penalty  agreed  on  for  a  breach 
of  it.*  Where  an  action  for  seduction  lies, 
the  damages  are  always  exemplary,  withont 
the  slightest  regard  to  the  actual  value  of  the  servicea  lost 
during  the  conseqnent  pregnancy  or  illnesB,  the  snppoaed 
sole  fonodation  of  tfae  action.^  The  means  of  the  defendant 
ODgbt  not  to  be  enqnired  into,  or  to  afEect  the  amount  of 
damagea,'  It  is  an  aggravation  that  the  seduction  was 
effected  nader  the  gutee  of  hononrable  addresses,  bat  that 
there  was  also  a  breach  of  promise  of  marriage  mnst  not  be 
taken  into  acconut  iu  aasesBing  the  damages,  aa  that  is  a 
separate  cause  of  action.^  It  is  a  mitigation  that  the  woman 
seduced  was  a  person  of  loose,  immodest,  or  immoral  char- 
acter,'  or  that  the  plaintiff  was  grossly  negligent  in  exposing 
her  to  the  defendant.^  In  actions  for  adul- 
tery also,  the  damages  are  always  exemplary, 
and  the  nmount  ia  affected  by  a  oonsideratioQ  for  the  state 
of  affection,  or  otherwise,  in  which  the  husband  and  wife 
previously  lived ;  by  the  fact  of  their  being  separated  at  tha 

1  LnmlPT  «-  Ore,  S  E.  A  B.  S16,  S80. 1     S  HodioU  *.  TbtIot,  L.K.  9  Q.B.'eS. 
3  Oantor  *.  Aitor,  i  Hoore,  IS.  7  Dodd  v.   Norria,    8    Cmmp,    U9  ; 

3  HkTiie  OD  DuprngM,  4M.  TallidB*  v.  Wade,  3  Will.  IS. 

4  Bird  v.  Bandall,  8  Barr.  134S.  8  Dodd  *.  Noiri*.  (npn. 
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time;  by  the  negligence  of  the  haabaod  in  exposing  his 
wife  to  the  defendant;  b;  his  ill-treatment  of  his  wife,  or 
his  general  immoral  oondact;  by  the  pravions  immofsl 
character  orotberwiae  of  the  wife;  or  hj  the  condact  oE  the 
defendant,  as  having  been  a  gross  breaoh  of  hospitality  or 
friendship,  or,  on  the  oontrary,  his  having  supposed  the 
wife  to  be  single,  or  his  being  misled  or  solicited  by  her 
into  the  crime.^  Where  the  action  is  not  for  the  adnltery, 
bat  for  some  special  consequent  loss,  the  damages  will  be 
strictly  limited  to  snch. 

408.     In  an  action  for  trespass  to  goods,  there  is  one 

item  in  the  damages  that  is  peonliar  to  it, 
J.    and  that  is  the  damages  for  the  manner  of 

taking ;  the  other  two  items  are  common  also 
to  actions  for  conversion  and  detention,  namely,  the  valoe 
oE  the  thing  taken,  converted,  or  detained,  and  any  special 
loss  incorred  therefrom.  The  damages  for  the  manner  oE 
taking  are  not  capable  of  calcnlation ;  malice,  and  insalt, 
may  be  considered ;  and  also  the  fact  that  the  taking  waa 
Qoder  a  false  pretence  of  a  legal  claim.  IE  the  goods  are 
not  taken,  bnt  only  injured,  the  damages  in  respect  to  the 
value  are  the  amount  of  deterioration.  Where  there  has 
been  a  taking,  the  valne  will  not  always  be  the  same  in  an 
action  for  trespass  and  for  conversion ;  thus,  in  trespass 
for  Sxtnres,  their  valne  as  snch,  that  is,  between  incoming 
and  ontgoing  tenant,  is  the  measnre,  bnt  in  conversion,  only 
their  valne  as  chattels,  that  is,  when  severed-^  In  odr  Conrts 
io  India,  thongh  the  difference  as  to  the  forme  of  action  is 
not  known,  this  distinction  may  be  of  ralae,  where  the 

1  MsTtie  OD  Dsaugea,  480  j  1  Salw.  I  ants  S  40S  i  Olube  «.  Eoltord,  Z  C.  A 
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first  takiug  was  Ttot,  i  a  fact,  tortiona,  but  only  the  snbae- 
qaent  couversioii  of  the  goods  by  the  defendaDfc.  Bat  Deither 
in  an  action  for  trespass  nor  for  oonversion,  can  the  defend- 
ant be  allowed  to  reduce  tbe  damages  by  dedaoting  tbe 
cost  of  severance,  or  the  increased  valne  given  to  tbe  goods 
by  reason  of  the  severance.'  Od  the  other  hand,  an  improv- 
ed value  given  to  tbe  goods  subsequently  to  the  act  oE 
trespass  or  coaversion  being  complete,  cannot  be  added  to 
the  damages;*  and  where  the  tort  consistB  in  a  confusion 
of  property,  the  item  of  value  ia  the  value  of  plaintiff's  goods 
separately,  excluding  the  value  of  the  gooda  mixed  with 
them.^ 

409.  Generally,  where  goods  have  not  been  returned, 
WheTSEOodiue  >''  seems  the  better  opinion  that  the  value 
uot  retnmod.  ^f  (.[,0  ggQ^g  is  to  be  takcD,  in  actions  for 

trespass  or  coaversion,  at  their  market  price,  if  any,  or  other- 
wise their  actual  value  to  the  owner,*  at  the  time  of  being 
taken  or  converted ;''  and  in  an  action  for  detention,  the 
value  may  be  assessed  at  the  price  they  bore  in  the  market 
at  the  time  of  demand  by  the  plaintiff,  or  at  the  time  of 
trial,  whichever  is  highest.^  The  market  price  may  be  that 
at  tbe  principal  or  only  place  of  sale  for  auch  goods,  less 
the  cost  of  conveyance  there.'  If  the  value  is  doubtful,  and 
the  defendant  got  or  retains  poBaesBion  forcibly  or  frandn- 
lently,  and  will  not  produce  the  article,  the  piesomption  is 
that  it  is  of  the  bigbest  value  of  an  article  of  that  kind  -^ 
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and  where  it  U  shown  that  the  defendant  has  oome  dis- 
honestly  by  part  of  the  property,  it  may  be  presumed  thab  he 
got  poasessioii  of  the  whole.'  Olherwise,  where  the  first 
taking  was  lawfal,  and  the  plaiotifi  has,  or  oaght  to  have, 
the  means  of  showing  the  valne  of  the  goods,  as  where 
the  delivery  was  under  a  contract ;'  or,  in  any  case,  where 
the  TaloQ  is  a  matter  pecnliarly  within  the  knowledge  of 
the  plaintiff,  as  where  he  sues  for  the  detention  of  letters, 
documents,  or  title-deeds,  the  plaintiff  mnst  prove  the  valne, 
or  the  damages  will  be  nominal  only.'  The  an  m  for  whicb 
the  defendant  sold  the  goods  is  not  always  their  market 
valne;  it  may  be  lees,  bat  if  more,  he  cannot  profit  by  hia 
own  wrong  and  retain  the  excess.*  If  the  plaiutifi  was 
under  an  obligation  to  have  sold,  and  the  defendant  fairly 
sold  the  goods  as  the  plaintiff  wonld  have  had  to  sell  them, 
the  selling  price  may  be  taken  aa  their  real  value.''  It  is, 
however,  entirely  a  question  for  the  Court  what  damages  it 
will  allow;  a  Court  need  not  have  much  compassion  for 
trespassers,  and  is  not  bound  to  be  curiously  exact.^  If  the 
wbera  good*  geods  have,  after  the  trespass,  conversion,  or 
are  retiroed.  detention,  been  returned,  but  have  fallen 

in  price,  the  difference  in  their  price  at  the  time  of  the  tort 
or  of  the  demand  by  the  plaintiff,  and  at  the  time  of  the 
return,  may  be  given  as  a  special  damage  consequent  upon 
the  tort.7 

410.     Where  the  property  is  a  bill  or  valuable  aeonrity, 

the  value  is  its  nominal  amonnt,  or  its  value 

'  in  the  hands  of  the  plaintiff,  if  he  had  not 
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lost  posBeesion   of  it;^  to  tliis  ioteresb  is  always   to   ba 

added  as  a  special  damage,  since  that  ia  an  adrantage  of 

which  the  plaiotifE  has   been  Decessarily  deprived  by  the 

wroDgCul  act  of  the  deEeDdant.^    If  the  security  was  void  at 

the  time  of  the  tort,  aud  not  by  the  aot  oE  the  defendant, 

only  nominal  damages  can  be  given  as  its  value  '^  otherwise, 

if  rendered  wonhleas  by  the  act  of  the  defendant,  its  value 

in  the  hands  of  the  plaintiff  must  be  given.*    In  actions  fov 

„ ,    ,    ,  title-deeds,  the   measure   will   be  the  full 

■nUo.deed*.  ,  ,    ,  ,.,,,, 

value  of  the  estate  to  which  they  belong, 

subject  to  reduction  to  nominal  damages  on  their  being 
given  np."  Any  special  damage,  the  natural 
and  immediate  oonsequBDce  of  the  defend- 
ant's act  may  be  shown  and  allowed  for ;  as,  the  loss  in  trade 
or  credit  from  an  unlawful  seizure,'  or  costs  properly  paid 
by  the  plaintiff  to  a  third  party  to  recover  poseessiou  of  tho 
goods.'  Where  a  ship  or  other  chattel  iu  coni-se  of  profit* 
able  use,  or  an  essential  part  of  machiuery  in  use,  is  wrong- 
fally  seized  or  detained,  the  loss  of  profits  from  non-nser  is 
to  he  allowed  for.^  Where  a  mortgagee  with  a  power  of 
immediate  sale  is  restrained  by  an  injunction  improperly 
obtained,  he  ia  entitled  to  every  expense,  with  interest 
(hereon,  in  keeping  the  chattel,  and  to  have  the  chattel 
placed  in  the  exact  condition  in  which  it  was  ou  the  issue 
Hitigntioa  of  °^  ^^  injanctiou.*  In  mitigation  of  damages 
aam*g«*.  ,nay  be  shown  the  return  of  the  goods,  or 

what  ia  equivalent  to  it,  so  that  the  plaintiff  may  be  entitled 
only  to  nominal  damages  ■}'^  or  that  the  interest  of  the  plaintiff 
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3  Willi  *.  Wall*,  'i  T&ant.  267. 

4  M'Leod  v.  H-Qhie,  2  Soott,  N  B. 


e  Brawar  «.  Daw,  II  H.  &  W.  025. 

7  Kwne  0.  VAU,  A  Bioh.  «88. 

-  "  ■'  ,  Oibwn,  7  Jnr.  H.  8. 


9  Ibid. 

10  Hiort  V.  L.  K 
D.  188. 
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is  nominal  only,  ns  where  the  tr&nafer  to  the  plaintiff  «u 
merely  to  defeftb  the  creditors  of  the  real  owner.'  A  bailee 
is  entitled  to  recover  against  a  stranger  the  fall  valae,  hat 
against  the  owner  only  in  proportion  to  hia  own  spectkl 
interest.'  So,  if  the  defendant,  bhoafrh  not  the  owner,  hu 
an  interest  in  the  gooda,  the  measure  ia  not  the  mere  valaeot 
the  goods  hut  the  value  of  the  plaintiffs  interest  in  them  at 
the  time  of  the  seizure ;'  otherwise  where  the  plMntiff  is 
entitled  to  hold  them  as  absolate  owner,  he  is  entitled  to 
their  full  valna*  And,  though  where  the  plaintiff  relies,  not 
oit  the  fact  of  possession,  but  only  on  his  right  to  it,  the  de- 
fendaut  may  rebnt  the  plaintiff's  title  by  ahowing  a  title  in  a 
third  person  i'  yet,  against  one  in  possession,  a  wrongdoer 
may  not,  even  in  mitigation  of  damages,  set  np  the  title  of  a 
third  person,  or  show  that  some  other  than  himself  has  a  joint 
interest  in  the  gooda  f  but  he  may  redaoa  the  damages  by 
abowtng  that  the  plaintiff  is  entitled  only  to  a  share,  where 
he  might  have  nsed  the  non-joinder  of  the  oo-aharer  as  a 
plea  iu  abatement  of  the  action.'  The  cost  of  keeping  the 
chattel  cannot  be  shown  in  reduotion  of  damages."  Noc 
can  a  vendor  set  off  the  nnpaid  price  of  goods  aold  to  the 
plaintiff,  hut  the  plaintiff  is  entitled  to  recover  their  full 
value,  and  the  defendant  must  sne  for  the  debt ;'  and  con- 
versely, it  Btiems  thnt  in  an  action  for  the  prioe  the  buyer 
cannot  plead  in  defence  that  the  seller  after  delivery  wrong- 
fully took  posaessiun  of  the  goods,  or  that  he  resold  them 
before  delivery,  the  buyer  beiug  in  default  then,'" 

1  Cuneron  •.  WrDiib,  SO.  &E.  264.  I     6  J<)ffrira*.G.W.Rj.Co.,SB.AB. 

3  Storr  on  Butmentt,  168.  S03  ;  Finch  *.  Blonat,  7  C.  A  P.  478. 

3  Brierli  v.  Kei>dal1,  17  Q  B.  937 ;  7  Sediworth  «.  Oramd,  7  T.  E. 
Tiima  *.  WiUon.  10  Jdt-  N.  B.  201  ;  ^9  iBalleu  ft  Lekke'i  Pr«a.  PL  4101 
■M  JohiiioD  V.  Stwr.  10  Jdt.  N.  S.  99.  8  Wormer*.  Bigji,  I  G.  A  K.  31. 

4  John»a  •.  L-  T.  By.  Oo.,  S  G.  P.  9  Gillard  ■.  BritUn,  8  U.  A  W.  Sa- 
D.  490.  10  Puge  •.  Ooimyie,  L.  B.  1  P.  C. 

I  OKdiden  •.  Burrow,  0  Biob.  G14  ;    12S. 
Bnllen  Hid  haMt  PrM.  Ft.  428.  I 
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411.  Iq  aotiouB  for  traspaaa  or  ooDveraioa  ag&inat  officers 

.  of  a  Coart,  exemplary  damairei  Bhoald  ba 
bj  offiMr*  of  B  given  wnera  there  baa  been  Tiolent,  illegal, 
or  malioions  ooniiaob  oa  the  part  of  officer^ 
entcnsted  with  the  execution  of  legal  process ;  bnt  officers 
acting  bond  fide  are  eatitled  to  protection,  and  damages 
sboald  be  limited  to  the  actual  loss.^  Id  trespass  for  taking 
goods  under  process  in  a  place  oat  of  the  jurisdiction  of 
the  Court,  the  plaintiff  ia  eatitled  to  the  full  value  of  the 
goods,  and  not  merely  to  the  damage  sustained  by  reason 
of  the  taking  in  a  wrong  place ;'  and  on  principle  it  would 
seem  that,  however  legal  the  process  when  rightif  executed, 
if  the  process  be  wrongfally  ezecated,  the  act  in  its  entirety 
is  a  trespass,  and  the  damages  must  include  the  seisDre  and 
nob  be  limited  to  the  manner  of  taking,^  If  the  value  of 
the  property  illegally  detained  has  fallen  in  the  meanwhile, 
that  is  a  special  damage  for  which  the  officer  is  liable.* 
Where  the  plaintiS'a  goods  have  been  seized  under  a  writ 
against  A,  and  are  then  distralaed  for  rent  or  taxes  due 
by  A,  the  snm  paid  by  plaintiS  to  procure  their  release,  ia 
a  special  damage."  So  a  sam  paid  to  prevent  an  illegal 
execution  upon  plaintiff's  goods  may  be  recovered."  lb 
seems  that  an  officer  is  not  allowed  to  set  off  sums  paid  by 
him  for  rent,  &c.,  whilst  he  was  in  possession  of  plaintiff's 
goods.' 

412.  In  an  action  for  a  wrongful  distress  damage  feasant, 
Wrongfnl    dU-     l*^^  measure  will  be  similar  to  that  in  actions 

^"'*-  for  trespass  to  goods,  that  is,  the  items  to 

1  Oragorj  «.   Bloirmu,  1  E.  A  B.  I     i  Barrow  «.  ArDftnd,  S  Q.  B.  600. 
100,  SOS  ;  5  E.  &  B,  571.  6  Eeaoe  *.  Dilke,  4  Eiob.  388. 

3  aowelt  *.  Cbampion,  6  Ad.  &  B.       6  Talpj  *.  Hauler,  I C.  B.  SM. 
407.'  7  Whit«  «.  B>i»t«ad,  IS  0.  B.  30e  I 

8  Uafiie  on  Damain,  SOS,  !  Qoldtmid  *.  Bapbte),  >  Scott,  SSi, 
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be  considered  are,  the  manner  of  and  mottre  for  the  taking, 
the  Talae  of  the  thing  taken,  and  any  conseqaential  kiu 
upon  the  taking.  In  aotionB  for  wrongful  distress  for  rent, 
the  special  enactments  often  provide  for  damages.*  Other- 
wise, whenever  the  landlord  has  distrained  without  any 
right  or  authority  to  distrain,  there  is  a  trespass  apon,  and 
injury  to  the  realty,  independently  of  the  trespass  in  regard 
of  the  seisnre  of  the  chattels,  and  the  tenant  is  entitled  to 
recover  substantial  dam^;es  for  the  disturbance  of  bis 
peaceable  possession,  as  well  as  for  the  unlawful  seisure  of 
his  goods.'  Where  a  landlord  distraining  acts  so  as  to  render 
himself  a  trespasser  from  the  beginning,  the  measure  is  the 
full  valne  of  the  property  seized  and  the  fact  of  the  rent 
having  been  discharged  is  not  to  be  considered.'  Where  ths 
landlord  takes  things,  some  of  which  are  not  distrainabls, 
the  damage  is  limited  to  snob  only,  and  the  tenant  may 
recover  the  full  value  of  them.*  To  make  a  distress 
excessive,  it  must  be  altogether  ont  of  proportion;"  and 
to  determine  whether  a  diatreas  was  excessive,  it  must  be 
ascertained  what  the  goods  seised  wonld  have  sold  for  at  a 
broker's  sale,  and  not  their  valne  to  an  incoming  tenant.' 
Where  the  distress  ia  excessive,  but  the  tenant  is  not 
Qltimately  deprived  of  the  things,  the  measure  is  a  compen- 
sation for  the  conseqaent  additional  expeuse,  and  for  the 
inconvenience,  and  the  loss  of  the  absolute  ownership  and 
power  of  disposition  for  the  time ;  otherwise,  it  would  seem, 
the  measure  is  the  real  value  of  the  goods  sold  in  excess.^ 
Where  the  tenant  has  only  a  right  to  the  use  of  the  goods 


1  Bee  for  iiutanoe  Midiu  Act  8  of 
1665,  w.  17,  86, 49  ft  76. 

2  Addiwn  on  Torta,  i79. 

8  AtUck  «.  BimmweU,  9  lor.  N.  B. 
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5  PigsotC  «.  Birtlei,  1  M.  &  W.  Ml  | 
Boden  V.  Eyton,  6  0.  i).  Ua 

6  Wella  «.  HoDdy,  7  0.  A  P.  59. 

7  fwgoU  V.  fiiituf,  mpct. 


Kt.-.(H)i^lC 


ACT10H8  AQIINBI  BAILIls:  433 

distnuned]  that  ia  a  sufficient  special  property  to  entitle  faim 
to  sne,  and  the  meaaare  of  damages  is  tbe  sam  he  w&b 
obliged  to  pay  in  ezaess  of  the  rent  plus  any  damage  from 
b«ng  deprived  oE  the  use  of  the  goods.^ 

4IS.     In  actions  against  bailees,  where  the  injury  consists 
AotJoDi  B«un«t:     '<>  ''hc  Wrongful  loss,  deterioration,  deten- 
^"^^"'^  tion,   or  refusal   to  re-deliver  the   chattel 

bailed,  the  meaanre  of  damages  will  be  the  same  as  in  actions 
for  coDversion  or  detention,  since  the  possession  is  always, 
in  its  inceptioTi,  lawful.'  Where  goods  are  deposited  with  a 
warehouseman,  and  are  lost  by  negligence,  as  a  case  of 
patterns,  the  damages  are  limited,  in  the  absence  of  special 
contract,  to  the  actual  ralue.^  Where  goods  were  delivered 
to  be  warehoused  iu  a  particular  place,  and,  being  by  defaalt 
of  the  bailee  warehoused  elsewhere,  were  there  lost  by  fire, 
the  measure  of  damages  was  the  value  of  the  goodn.*  In  aa 
action  against  the  pawnee  for  selling  the  pledge  before  the 
time  fixed,  the  interest  of  the  pawnee  in  the  pledge  onghC 
to  be  taken  into  account,  and  the  measure  is  the  loss  to  the 
pawner,  and  not  t)ie  full  value  of  the  pledge."  Where  an 
action  will  lie  for  nonfeasance,  then,  as  to  most  bailees,  the 
obligation  is  consequent  upon  the  contract,  and  it  is,  in 
truth,  a  case  of  breach  of  contract ;  and  the  measure  of 
damages  will  be  the  necessary  and  legal  consequences  which 
mast  be  taken  to  have  been  in  the  contemplation  of  both 
parties.  But  in  the  case  of  such  bailees  as  common  carriers, 
and  innkeepers,  the  nnlawrully  refusing  to  receive  and  carry 
a  passenger  or  goods,  or  to  receive  a  gnest,  ia  a  naere  tort, 
or  breach  of  the  doty  imposed  upon  them  by  law.  For  such 
refnsal,  substantial  damages  are  recorerable,  as  there  is  an 

1  F»lU.Whitaker,L.E.rQ.  B.m  I     4  Lill«j  e    DonWeday,    7  Q.  B.  D. 

2  Ante  i  40e— 10.  610  ;  anW  i  8tl. 

3  AnderaoD*.  N.  K.  Rf.  Co.,  B  W.  5  Johoaon  *.  Stmrt,  10  Jut.  K.  S. 
B.61tf.  |9&;  ■eeKDMS4I0. 
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iD jury  to  &  right ;  &Dd  iE  the  pltuntifE  has  ia  oonseqaenea, 
been  obliged  to  take  a  special  oocreyanoe,  and  inear  eztrv 
ordinary  ezpenseB  to  reaoh  the  place  to  which  be  onght  to 
have  been  carried,  all  expenses  reasonably  incurred  may  ba 
recovered,'  So,  as  to  an  innkeeper,  if  the  plaintiff  has  been 
pnt  to  expense  in  seeking  shelter  and  aooommodation  else- 
-where,  and  has  been  obliged  to  hire  oonveyanoes  to  reach  it, 
he  ia  entitled  to  recover  snoh  special  damage.*  The  Court 
is  entitled  to  look  at  all  the  snrroanding  clronnBtances, 
and  at  the  oondnct  ot  the  parties,  to  see  where  the  blame 
rests,  and  assess  the  damages  according  to  the  way  in  which 
the  parties  have  conducted  thsmselres,^ 

414.     In  actions  against  agents,  the  measure  is  a  full 
AoUoni  mgunit     indemnity  for  the  loss  or  damage  to  the 
'v^*-  prinoipal;  this  will  inolnde  what  he  baa  con> 

seqnently  been  obliged  to  pay  to  third  persona  in  discharge 
of  his  liability  to  them.*  Where  an  agent  oomnuasioned  to 
bny  goods  of  odo  quality  bnys  them  ot  another  quality,  the 
measnre  oE  damages  is  not  the  difference  between  the  market 
value  oE  those  ordered  and  of  those  lent,  but  the  BCtual  loss 
to  the  prinoipal  which  may  include  a  sum  he  bad  to  pay  to 
a  third  party  to  whom  he  bad  sold  some  of  the  goods.*  So, 
any  loss,  though  not  directly  caused  by,  yet  fairly  attribot- 
able  to,  the  wroagEnl  act  or  omission,  as  a  natural  result  or  a 
just  consequence,  may  be  inclnded ;'  and  the  agent  may  not 
set  np  the  bare  possibility  of  loss  even  if  his  wrongfal  ad 
bad  not  been  done ;  for  no  wrongdoer  ought  to  be  allowed 
to  apportion  or  qualify  bis  own  wrong,  when  a  losa  baa 
actually  happened,  whilst  bis  wrongful  act  was  in  operatitw, 

1  Himlint.  a.O.By.Oo.,  IH.dsN.  I     4  Story  on  Acanar,  117,  a. 
«)6;a6L.  J.20Kn!li.,neai>teSt7S.       E  CuMbof^a  *.  Gibfas,  U  Q.  B.  D- 
3  AddiaOD  on  Tarti,  iSO.  797. 

8  Dan*  ■.  V.  W.  Bf,  Co.,  i  Ju.  N.      a  Stoij  on  Agsncy,  216. 
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irhich  is  fairly  attribntable  to  it.^  Where  tbe  agent  has 
negleoted  to  remit  money,  ordinary  interest  tbereon  Bhonld 
be  Riven,  bat  not  any  poBsible  profits  that  miglifc  bare  been 
made  by  tbe  principal's  speculating  with  the  amonnt.'  So, 
where  be  bas  negleoted  to  make  a  certain  sbipmentof  goods 
by  a  certwD  ship  which  arrived,  he  will  be  liable  for  the 
sotnal  loss,  that  is,  the  excess  in  value  of  the  goods  at  the 
port  of  arrival ;  bat  not  where  no  ship  was  named,  tor 
then  whether  or  when  the  goods  would  have  arrived,  or 
what  would  have  been  the  loss  of  profits,  cannot  be  abso- 
lately  ascertained.'  On  loss  from  defective  insurance,  tfae 
measure  is,  not  necessarily  the  amount  that  ought  to  have 
beea  insared  less  the  premium,  but  only  the  amount  of  actual 
loss  by  the  agent's  negligence.*  Where  money  has  been 
improperly  deposited  by  an  agent  with  a  banker,  the  sam 
so  lost  is  the  measure  ^  and  where  there  has  been  a  neglect 
to  invest,  as  ordered,  in  a  particular  stock,  and  it  after- 
wards riseB,  the  enhanced  value  is  the  damage.'  But  there 
must  have  been  a  real  loss,  so  that  it  will  be  a  good  defence 
that  the  order  if  obeyed,— as  the  insurance  if  made,— ^jould 
not  possibly  hare  resulted  in  any  benefit ;  much  more  it 
might  be  a  defence  to  show  that  loaa  must  have  ensued.' 
Where  there  is  a  breach  of  doty,  nominal  damage  will 
be  preenmed,  if  none  is  actually  shown.^  An  agent  oannoti 
set  off  the  gain  from  his  superior  care  in  other  trausactions,* 
Where  an  agent  makes  a  gain  in  violation  of  his  duty  to  his 
principal,  he  must  acconnt  for  it,  and  as  a  wrongdoer  pre- 
sumptions as  to  value  will  be  made  against  him,  as  that  shares 


1  Stot;  on  Ageno;,  210  ;  DatU  < 
Gmrett,  6  Bing.  716 !  Cockbnni  i 
Bdirerd*  IS  Ob.  D.  450  wu  deoided  o 
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3  Story  on  Ag^aoT,  230.  221. 
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improperly  acquired  would  have  sold  at  tlieir  fall  nine.' 
GoDrersely,  an  ngeut  may  recover  aa  damngea  against  his 

Aatioiii  agunge     p^'icipal  full  coiDpeDBation  for  loBs  inCDrred 
priaciimli,  ijy  jijm  in  jiig  course  of    bis  «inploj-ment 

iritbont;  any  default  on  hia  part,  iu  all  caeea  of  contract,  and 
even  iu  CHsea  of  tort  where  the  a^eut  acts  iuuoceDtlf  with- 
out notice  of  the  wrong ;  provided,  of  course,  the  loss  flows 
directly  and  naturally  from  the  agency,  which  is  thus  the 
cause,  and  not  merely  the  occaaion,  of  the  damage.' 

415.     In  actions  against  carriers  for  loss  of  or  injury  to 

AoUoM  aguDit    Roods,  the  value  of  the  articles  ia  generally 
osrriera.  ti,g  measure  of  damages;  and  where  the 

ship  baa  never  reached  its  destiuation,  that  valne  is  ths 
cost  pn'ce  with  tlie  shipping  cliargea,  but  the  iusnrance 
premium  cannot  be  added.^  Where  the  cargo  has  arrived, 
and  the  goods  have  been  then  lost  or  misdelivered,  the  t&Ios 
at  the  port  of  discharge  is  the  proper  measure  ;*  bnt  if  the 
goods  have  been  sold  in  the  course  of  the  voyage,  and  the 
ship  has  arrived,  the  meaenre  ia  either  the  sale  price,  or 
the  value  at  the  port  of  discharge,  whichever  is  the  greater.' 
Where  goods  under  a  certain  value  are  carried  in  one  way, 
and  more  valuable  ones  in  another,  the  plaintiff  ia  ooDclud- 
ed  by  bia  own  false  atatement  that  his  goods  are  ander 
the  limit,  from  recovering  more  than  snch  value  as  domagea.* 
By  Section  5  of  Act  3  of  1865,  in  case  of  loss  of,  or 
damage  to,  articles  enumerated  in  the  Act  and  above  Bs.  lOO 

1  MaTne  on  DiimBeei,  474.  ■.  Biniett,  14  Q  B.  D.  407,  IS  Q.  B.D. 

2  Story  on   AgsnoT,   §$  SS9,   Ml  ;    S88. 

Dnncan  *.  Hill,  L.  B.  8  Eieli.  242  i  3  Puk»v.  .Tudm,  iCamp.  Ill 

Luwy  V.  fiilJ,  L.  B.  8  CL.  9S1  ;  ante  i  4  Bimodt  *.  Boolbr,  S  B.  ft  Ad.  W£ 

114.    On  tbeiTTMpectiiariglitimToiil  G  Csiripbeil  «.  ThomiiMn,   1  Stai 

tnumetioni.  eonpire  Read  o.  Ander-  490  ;  Richardioa    •.    Soartr,  3  B.  1 
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in   Tftlae,  iulascl  carriers  nra   liable   aleo   to  repay  money 
received  for  the  extra  rate  of  hire.^ 
41 S.     In  actions  for  deceit,  it  is  difficalt  to  etate  any  more 
iotiom    tor     pi^ciBo  rnle  as  to  the  measure  o£  damages 
^*"''-  than  the  general  one,  that  wherever  a  man 

wickedly  asserts  that  which  he  Wdows  to  be  false,  and  there- 
by  draws  hie  neighbonr  into  a  heavy  loss,  he  is  responsible 
for  it,  or  for  so  much  of  the  loss  as  was  the  necessary,  natural, 
or  probable  and  known  consequences  oE  the  misrepresent- 
atiou.*  When  the  deceit  was  in  regard  to  a  sale  of  chattels, 
the  rules  for  asxessing  value  in  actions  for  breach  of  warranty 
may  be.  consnlted,  it  being  always  remembered  that  the 
presenoe  oE  frand  justifies  more  readily  a  presumption  as  to 
vnlue  against  a  wrongdoer,  than  where  there  is  liability,  but 
without  fraud  ;  and  any  special  damage,  the  legal  and  natural 
coneeqiieDce  of  the  fraud,  may  be  added  to  the  deficiency  in 
the  value  of  the  chattels;*  as  where  the  defendant  frandn- 
lently  sold  to  the  plaintiff  an  infected  cow  as  sound,  and  fivo 
other  cows  of  the  plaintiff  became  infected  and  died,  the 
pUiutift  recovered  the  value  of  all  the  cowa.*  In  actions 
Bgainsfc  directors  of  a  company  for  deceit  in  inducing  the 
plaintiff  to  purchase  shares,  the  proper  mode  of  measuring 
damages  is  to  ascertain  the  difference  between  the  purchase- 
money  paid,  and  what  would  have  been  a  fair  price  to  be 
paid  for  the  shares,  according  to  the  true  circumstances  of 
the  company  at  the  time  of  the  purchase."  There  is  no  pre- 
sumption in  Bucb  a  case  against  the  directors  as  to  the  valna 
of  the  shares;  the  question  is  what  was  their  real  valna  in 
fact;  if  the  shares  had  any  real  market  valae,  or  if  the 

1  For  OMM  on  wlmt  ddmagea  an  too  1 659  ;  Smitli  v.  Green,  1  C.  P.  D.  92  { 
Tsmnte,  ue  ante  {  373.  Ward  •.  Hobbs,  i  App,  Cai.  IS. 

a  Pxle*  r.  Fraeniiui ,  2  Sin.  L.  0. 63.       6  DaiidMU  «.  Tulloob,  8  Jar.  N.  B. 
S  Ante  £366  545. 

4  Mdlatc  *.  MuoD,  L.  B.  1  0.  P.  I 
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plaiatifF  has  sold  tbem,  that  mast  be  allowed  for;  bat  i£ 

they  bad  no  real  value,  then  the  measare  ia  the  price  paid 

for  them,  and  no  allowance  ia  to  be  made  for  a  mere  delo- 

Blve  value  on  the  etock  exchange  due  ia  fact  to  the  fraadof 

the  directore.^    In   an  action   agaiuBt   ooe 
MiirrprsMiita. 
tioQ   u  to   aa-     who  falsely  repreaented  himself  as  an  agent, 

°"  ''  the  coats  inonrred  by  the  plaintiff  in  bringing 

a  suit  against  the  Hnpposed  principal  to  enforce  the  con- 
tract, and  all  expenses  which  he  properly  incurred  npou  the 
faith  of  the  contract  being  a  valid  one,  may  be  given  as 
damages.'  Thia  will  not  include  the  loas  on  a  sub-sale,  nor 
for  any  outlay  in  anticipation  that  the  contract  would  be  - 
carried  oat.  The  person  who  contracts  with  the  ^ent  is 
merely  entitled  to  be  put  in  the  same  position  as  if  his  re- 
presentation of  authority  had  been  true.  The  measare  ia 
what  has  the  party  in  fact  lost  by  the  contract  not  having 
been  mode  as  the  agent  warranted  it  shonld  he;  this  may 
be  the  difference  betweea  the  contract  price  and  the  market 
value  of  the  sabject-matter;  but  it  ie  not  alwaya  what 
would  have  been  awarded  against  the  aapposed  principal  if 
he  had  mode  and  then  broken  the  contract.  Thus  if  such 
principal  was  insolvent  or  had  no  title  to  the  subject-matter, 
the  loss  in  fact  would  be  nothing;  if  otherwise,  it  would  be 
the  loss  of  the  bargain,  or  what  he  wonld  have  paid  the 
plaintiff  on  executing  the  contract.^    And  here,  the  general 

rule  may  be  stated,  tliat  thoogh  the  right 
to'^MUoni'by  or  of  *ct>oti  for  R  purely  personal  tort  causinf; 
■^init  i^TMant-     no  pecuniary  loea,  ceases  on  the  death  either 

of  the  party  injured,  or  of  the  wrongdoer, 
yet,  for  a  tort  that  causes  damage  to  property,  an  aotioa 

1  TwTOKrti  ».  Grant,  2  0.  P.  D.  4S9.  i  3ia  i  Godmo  tp.  Fraoeb,  L.  E.  8  0.  P. 

2  ColUa  V.  Wriffbt,  7  B.  A  B.  SOI.       293  ;  Paamnra,  «■  p.  2t  Ch.  D.  WT  j 
S  Speddini  t.  NstUI,  L.  B.  4  0.  P.  I  anta  S  Saa. 
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may  be  brought,  either  b;  the  repreHentatives  of  the 
deceased  injured  party,  or  against  those  of  the  deceased 
wrongdoer,  haricg  assets  in  their  bands;  but  ia  either 
case,  the  measure  of  damages  la  limited  to  the  aotoal  loss, 
and  the  malice  or  motiree  of  the  wrongdoer  are  not  to  be 
considered.'  Similarly,  in  case  of  bankruptcy  the  represent- 
ative of  the  bankrupt  can  only  nse  those  rigbta  of  action 
which  relate  to  the  property  of  the  bankrupt,  and  so  affect 
the  assets  for  the  benefit  of  the  creditors.  Henoe  rights  oE 
action  and  damages  for  torts  to  the  person  or  reputation,  or 
even  to  property  except  so  far  as  they  affect  its  ralne,  will 
not  pass  or  belong  to  the  trustee  in  bankraptcy.' 

417.  In  actions  against  ministGrial  officers  of  a  Court 
AaCioat  usiiut  ^°'  non-arrest,  or  for  an  escape  from  arrest, 
offloen  of  ft  Conrt  ©n  mesne  process,  the  measure  is  the  actnal 
damage  that  may  be  sliown.^  But  for  non-arrest  or  escape 
OD  final  process,  at  least  nominal  damages  mast  be  given.* 
But  if  the  debtor  had  at  the  time,  or  still  has,  the  means  of 
paying  the  debt,  substantial  damages  must  be  given,  and 
generally  the  full  amount  oE  the  debt;  if  he  had  not  the 
means,  the  loss  is  only  the  security  of  the  debtor's  body,  and 
the  damages  may  be  email.''  The  true  measure  is  the  value 
of  the  custody  of  the  debtor  at  the  moment  of  escape,  and  no 
deduction  ought  to  he  mads  on  account  of  anything  which 
might  have  been  obtained  by  the  plaintiff  by  diligence  after 
the  escape,  unless  indeed  be  baa  done  anything  to  aggravate 
the  loss,  or  prevent  recaption.^  Nob  only  the  debtor's  own 
resources,  hut  all  reasonable  probabilities  from  his  position  iu 

1  Uame  on  Duugw,  44G,  453 ;  fori  1  VHUIuni  «.  Mortyn,  «  M.  A  W. 
the  law  ia  India,  we  Aot  13  ot  1S65,  4£1  <  Olifton  *.  Hooper, «  Q.  B-  4flE  j 
and  IS  of  1S77  i  we  uta  i  6.  I  Hilli>rd,  282. 

S  BeakhuD  *.  Drake,  2  H.  L.  Ou.  G  AnJea  *.  Qoodoera.  11  0.  B.  STl, 
570  i  Uajnt  on  IHmftge*.  M4.  S7G  |  S  HiUiard,  217. 

S  UurrU  c.  Bobiunn,  S  B.  A  0.  206.       B  Ilrid. ;  Sedgwiok  on  D.,  S9B  (n). 
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life  or  sarroanding  oJrcnmBt&Doea  that  tlie  debt,  wholly  or 
in  part,  would  iLare  baea  disohnrged  iE  he  hnd  reaiained  in 
oDatody,  may  be  coneidered.^  So,  for  nnaeooBBary  delay  in 
arresting  on  Gnal  process,  at  least  nomioal  damages  may  be 
given;  but  the  measnre  of  damages  is  the  real  loss  enstained, 
and  not  necessarily  the  whole  debt.*  For  the  taking  of  io- 
suffioieot  secnrity,  the  officer  will  be  liable  to  the  aame 
extent  as  the  siirebiea  wonld  have  been,  had  he  done  his 
doty,  and  also  for  the  oosta  of  an  anprodactire  action  by  the 
pUintifE  against  the  sureties.^  Some  aotoal  peooniary  dam- 
age is  necessary  to  maintain  a  snlt  for  not  levying;  bat, 
althoDgh  primd  faois  the  menanre  of  dam^ee  is  the  valne 
of  the  goods  which  might  have  been  but  were  not  levied,  it 
may  be  shown  that  if  execution  had  been  levied,  there  wonld 
probably  bare  been  no  benefit,  as  that  others  might  have 
made  the  debtor  a  bankrupt.*  For  failing  to  levy  npon  a  snffi- 
cienoy  of  property  to  satisfy  the  judgment,  the  measure  is 
the  loss  sustained.  But  if  what  was  taken  was  what  wonld, 
in  all  reasonable  probability,  be  sufBcient,  the  officer  will  not 
be  liable  either  if  it  turns  ont  deficient,  or  if  it  be  in  excess ; 
all  that  is  required  of  bim  is  to  exercise  a  sound  discretion.* 
For  a  false  return  of  oo  goods,  &c.  the  measure  is  the  actuHl 
loss,  and  some  loss  must  be  shown.^  It  the  officer  neglect  to 
levy  exeontioQ  oo  property  held  jointly  by  the  debtor  and 
another,  the  measure  would  be  the  half  value  of  the  goods.' 
418.  In  an  action  against  a  solicitor  for  negligence,  &o., 
AoHqu  ■gajnat  the  damages  may  be  nominal  if  the  action 
•olidtoTi,  *o.  ia  mwntainable,  but  no  actual  loss  is  shown.' 

1  Hmai>««.Otarke,I,.B.lO.P.40S.      S  3  HillUrd,  lOS,  307  (n). 

3  CMtton  t.  Hooper,  rapn.  6  TTylia  *.  Birch,  4Q.  B.  £66  i  8ti» 

3  Baker    *.    Oorrett,    S    Bins.   fiS  ;  con  if.  KrnbBin,  L.  K  7  Q.  tl    ITS^ 
Flnmar  ■.  BriMO,  11  Q.  B   46.  7  Tjler  «.  LesdH,  S  Stsrk.  SIS. 

4  fiotMon  «.  Theilnua,  L.  B.  2  Q  B.      S  Godafroj  «.  Jit,  7  Bins.  Ut- 
6U 
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When  BiibstiiDtial  dnmnges  nre  given,  the  me&Bore  is  the 
nmouDt  of  loss  vhich  the  plaintifF  has  suffered,  or  ib  likely 
to  Buffer  from  the  sot  (for  a  subseqaent  loss  will  not  be  a 
fresh  cause  of  action),  taking  all  the  oircumstances  of  the 
case  tuto  consideraiion.'  Where  a  solicitor  enters  into  a 
comprouiiae  against  the  express  direotions  of  his  client,  he 
ia  liable  at  l^aat  to  nominal  damages.^  In  all  actions  for 
negligence  or  breach  of  duty,  the  law  of  limitations  begins 
to  run  from  the  occurrence  of  the  act,  and  not  from  its 
discovery  by  the  plaintiff,  or  from  the  occnrrence  of  the 
consequential  damage,  nnless  fraud  has  been  practised  to 
conceal  a  knowledge  of  it;^  otherwise,  where  the  special 
damage  constitntes  the  tort,  the  period  begins  to  mn,  not 
— Rgainit  ■  nit-  from  the  occurrence  of  the  act,  bnt  from  the 
°*^  accroal  of  the  consequent  damage.*    Ia  an 

action  against  a  witness,  who  has  been  dnly  snmmoced,  for 
non-attendance,  the  measure  is  the  actual  loss,  the  proper 
and  necessary  consequence  of  his  omiBsion  ;  this  may  be  the 
costs  from  having  necessarily  procured  a  postponement  of  the 
~for  luiDg  weont  trial.''  In  actions  for  using,  in  breach  of  good 
informatioD,  taibh,  information  confidentially  acquired,  or 

secret  inventions,  the  measure  of  damages  would  seem  to 
be  the  aotual  loss  sustained,  and  in  respect  to  the  nse  of 
secret  inventions,  the  amount  might  be  calcnlated  in  the  same 
manner  as  where  a  patent  invention  has  been  pirated." 


1  Hayna  on  Damagpa,  4X4 ;  Wliitemwi 
«   Hnwkiii>,  4  C.  P.  D.  18. 

2  Fra;*   Toales,  IE.  AS.  839. 

8  Howell  >.  Toting,  SB.  £  C.  £59, 
368  ;  Smith  n.  Foi,  6  Hare,  S88. 
4  fiouoml  e.  Bsckhoaw,  S.  B.  A  E. 
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Read,  16  East.  216  ;  we  Bote  i  401. 

G  Nwdh™  ..  Fruer,  1  O.  B.  816  ; 
Mejne  on  Dsnugee,  410  i  Aot  10  of 
ISG6.  ■.  10. 

6  Bee  auto  {  406. 
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cannot  contract  with  client               ...  „.  .„  340 


BILLS  OF  EXOHAKQE 

transfer  of  ...  -.  »■ 

right  to  poBsession  of  a  non-negotiable  note  .. 
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BILLS  OP  EXCHANGE— wwtMHifti.  Sec. 

ocni'TOrsicai  of  a  bill  by  on«  entrusted  with  it  ■••  253 

pledgee  wrongfnUy  Belling               ...            ..•  ■■•  S98 

role  «8  to  interest  payable  on           ...            -  873,  374,  378 

where  bill  is  payable  in  Bpedflo  goods           ...  ...  378 

defenoe  where  bill  was  ^ven  in  payment  for  goods     —  365 

re-ezchsnge,  liability  for    —            ->            —  —  379 

n  action  tor  conreraion  of               —  —  410 


BILLS  OF  LADINa 

transfer  of,  when  it  defeats  the  right  of  stoppage  i 
transit 

pledge  by  deliveiy  of  .>.  ...  ... 

exceptions  in,  limit  carrier's  liability 

master  has  no  authority  to  grant,  till  the  goods  ai 
shipped 
BOARDING  HOUSE 

liability  of  keeper  of 
BODILY  INJTJBIES 

direct  and  contieqaential,  what  constitntes    ... 

evil  intention  not  essential 
See  Assault — Ajlkest — Falsz  Ixfxisohihiit,  &c. 
BOHD 

possession  ot  after  payment 
BORROWEB 

remedy  against  Iraider  of  chattel     ... 

duties  of 
BOUNDARY  WALL 

property  in  a        ...  ...  ... 

BBOEEB 

selling  below  the  price  fixed,  not  a  conversion 

See  FiCTOBS. 

BUILDINGS 

right  of  support  by  adjoining  land ... 

by  adjoining  buildings 
negligence  in  palling  down  ... 
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BUTCHEa  Sec 

how  iar  liable  tor  selling  nozions  food  ...  ...  151 

BXTYEB  AND  SELLER 

bayer  from  abailee             ...            ...  ...  ...  SM 

when  property  Teats  on  sale             ...  ...  ...  246 

on  Bale  in  market  overt       ...            ...  ...  ...  248 

fraudolent  Bales    ...            ...            ...  ...  .■•  249 

wrongful  sale,  a  ooDTorsion              ...  ...  ...  253 

the  right  of  stoppage  in  transit       ...  ...  ...25&— 258 

when  seller  liable  for  detention       ...  ...  ...  262 

represratationB  on  salo       ...  ...  ...         331, 334, 335 

sale  by  sample      ...            ...  ...  ...  335 

concealment  of  tmth  on  soles  ...  ...  337 

sales  with  aU  faults             837 

on  sales  of  land,  damages  ...            ...  ...  ...  360,362 

of  chattels,  damages            ...  ...  ...  36C,368 

on  coaTersion  of  goods  by  seller,  be  cannot  set  oO  the 

unpaid  price      ...            ...            ...  ...  ...  410 

CABUAN 

relation  to  owner  of  cab      -..            ...  ...  ...  304 

is  not  a  common  carrier     ...            ...  ...  ...  318 

CANAL  COMPANY 

daty  to  gnard  against  accident        ...  ...  ...  131 

CABBLA.GB 

hirer  of,  when  liable           ...            ...  ...  ...  191 

CARBIEBS  OF  PASSENGERS 

liability  of— as  to  stations  and  starting  places  ...  129 

for  prasonal  injuries           ...  ...  ...I3&— 140 

liability  for  passengers' luggage  ...  ...  31S 

identification  of  passenger  with  carrier  ...  ...  138 

assault  on  passenger  by,  what  too  remote  a  damage  ...  340 

damages  on  contract  by  passenger  against  carrier      ...  372 

CABSIBR 

poBsesHion  of  owner  of  goods  delivered  to  ...  ...  2M 

misdelivery  is  a  coaversion,  not  so  a  loss  ...  ..•  253 

what  is  a  misdeUvery         ...          ...  ...  „  253 
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CAXSIER—etmiiMied. 

right  of  Htoppsge  in  tnuuit 

contract  to  carry  and  to  cany  safel;  digtingtuahed    ... 

Then  also  a  wsrahonsenuui 

general  mlea  aa  to  common  and  other  corriws  ,.,  i 

who  is  a  common  ... 

liabilitj  for  passraigere'  laggage     ...  ...  ... 

dnty  to  receive  and  oanj  ...  ...  ...  ...  , 

geoeral  liabili^  at  oonunon  Inr       ...  .„ 

liabilil;  bf  express  law 

bj  special  contract 
declaration  by  sender  as  to  contents 
what  amonnta  to  a  declaration 
meaning  of  "  loss,"  "  writings"  in  Oan-ier'e  Act 
waiver  of  notice    ...  ...  ...  ...  ... 

proof  of  negligence 

when  liabili^  begins  and  ends 

delirery  of  goods  carried  bj  luid    ...  ...  ... 

of  goods  carried  hj  sea 
time  of  delivery    ...  ...  ...  ...  ... 

when  non-delivery  is  excused 

who  shoold  eae  carrier       ...  ...  ...  ... 

general  rights  of  a  carrier . .. 
common  ferryman  a  common  curier 
what  is  tbe  measure  of  domi^e  in  case  of  late  delivery 
by  a  carrier       ...  ...  ... 

damages  in  actions  by  carrier,  against  shipper 

in  actions  by  shipper,  against         ...  ... 

by  passenger,  against 

for  not  receiving  a  passenger  or  goods 

for  a  loss  or  injury  to  goods  ...  ... 

CASK 

taking  wine  out  of,  wheu  a  conversion 
CABTB 

privileges  as  liead  of 

damages  for  invasiiai  of  right         ...  ... 

defsjnatory  statements  at  a  meeting  of  a 
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CATTLE 

trespaes  b;  Btr&Ting 

distreaa  of,  doitig  domftga  ...  ...  ...  ...29 

agiators  of 

damagee  to,  where  a  dntf  to  fence  ... 

is  case  of  treaptuia  by  diseaaed 
CAUSE — Reasonable  and  P&obable 

for  arresting  on  a  charge  of  Felony  ... 

in  a  case  of  malicioaa  conviction 

in  malicioua  arrest 

in  arrest  on  mesne  process 

in  case  of  a  vakeel  or  agent  acting  malicionsly 

in  a  malioioas  prosecntion  ... 

where  there  is  an  error  of  opinion  as  to  the  natare  of 
anact  ... 

on  what  probable  caose  may  depend 

is  a  question  of  fact  and  law 

in  piocnring  a  search 

proximate  and  remote  caosaof  injury  distingniahed  ... 

cause  and  occasion  of  loss  disting^shed 

false  representation  of  right  withont  reasonable 

probable  caase  a  ground  of  mitigation  of  damages  for 
false  imprisonmwit  .-  ■••  •■-  ... 

probable  oanee  in  actions  for  slander  of  title 
CEBEUONIES 

religions  or  personal 

damages  for  invasion  of  right  in  respect  to  ■■ 
CHAMPERTY 

and  maintenuice,  mles  as  to 
CHARACTER 

general  bad,  how  far  an  excuse  for  a  false  charge 
characters  of  servanta 
CHARGE 

detaining  a  peraon  without  a 

compelling  Uie  compromise  of  a      ...  ...  ... 

making  a  false  charge.     Bee  FBoaECunoN,  MAUClons. 
charge  on  knowledge  or  on  sDipicion     ... 
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CSA.'f.&E—eontinaed.  Sec. 

liability  from  error  of  opinion  in  making  ft  .,.  ...  77 

malicioOB  complaint  to  Magistrate  ...  ...  ...  SI 

damages  in  traepasB  in  a  house  on  a  false  ...  -.  398 

CHAEGING 

with  an  offence  and  giving  in  cnstodj,  distingnished  ...  4ti 

signing  char^  sheet,  effect  of  ...  •••  •«  4S 

CHATTELS 

trespass  or  conversion  of    .-•            ...            •■•  •>.  240, 260 

when  propertjr  vests  on  sale  of         ...            —  ...  Sttf,  247 

sales  of  chattels  in  market  overt             ...  ...          S48 

trespass  and  conversion  of,  under  legal  process  ...          260 

attachment  of,  before  jodgment       ...            ...  ...        260ii 

no  right  to  retain,  till  receipt  is  given  bj  owner  ...          £63 

wrongful  sale  or  careless  loss  of  chattels,  no  defence  ...  S6i 

damages  in  action  for  price  on  sale               ...  ...          365 

for  not  accepting  goods  sold             ...  ...           366 

for  not  delivering              ...            „.  ...367,373 

on  breach  of  warranty       ...            ...  ...          368 

in  actions  for  carriage  of  ...            ...  ...  371, 3TS 

for  trespass,  Ac,  to  goods  ...            ...  ...  40%  411 

where  mortgagee  is  improperly  restrained  by 

injunction  from  Belling ...            ...  ...          410 

against  officer  of  a  Court  for  trespass,  Ac.,  to 

goods  ...            ...            ...           ...     .  ...          41t 

in  action  for  deceit  in  sale  of           ...  ...         416 

CHEQUE 

banker  refusing  to  pay       ...            ...            ...  ...           S3 

transfer  of  cheques             ...            ...            ...  ...          !49 

damages  in  actions  on        ...            ,..            ...  ...          379 

for  refusing  to  cash           ...            ...  ...         379 

CHILD 

liability  for  giving  into  custody  when  under  7  years  ...  41 

from  entrusting  child  with  dangerous  instru- 
ment   ..•  ..•  —  ...  ...         IH 

identifioatiim  of  child  and  parent  in  oases  of  negligaiCQ  lU,  138 
duty  of  service  from  child  to  parent  .»  -.         iSS 
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CSILD—eonHnved. 

legitimate  and  illegitimate,  right  to  ciutod;  of  ... 

property  in  poeaeBBioQ  of  a  child     ... 
See  MiKOB. 
CHOULTET 

in  India,  not  an  inn 
CLERK 

liable  for  disclosing  information 
CLOAK-ROOM 

depOHib  of  goods  in 
CODE 

Cieil  Prfxedwre  Code,  i.  70  aa  to  arrest 
sa.  74,  80,  as  to  wrongful  arrest 
B.   88,  as  to  wrongfal  attacbmest 
Bs.  191  and  800,  in  actions  for  detentii^ 
B.  75,  OS  to  arrest  on  mesne  process 
Indian  Pmol  Code 
chapter  on  defamation    ...  ...  >>.  >■> 

reports  of  preliminary  enqniries  priTileged 

criminal  liabilitj  for  slander  and  libel  ...  1 

SB.  27-2,  3,  as  to  noziona  food 
as  to  trade-marks   ... 
as  to  adultery 

as  to  restitution  of  stolen,  goods 
Code  nf  Criminal  iVoosdurs 

s.  92  to  103 

B.435to438 

as  to  restitntion  of  stolen  goods 
COMMISSIONERS 

road  and  other  public,  non-liability  of,  for  negligence 
liability  where  they  have  knowledge 
COMMODATE 

ongratuitonsloanfor  uee  ...  ...  ...  ...2E 

COMMON 
rights  of 
damages  for  invasion  of      ...  ...  ...  ... 
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COMMON  SERVICE 

what  unonnts  to  ...  ...  ..• 

COMPANY,  PUBLIC 

refnBmg  to  register  shares  ...  ... 

duty  to  exerciae  powers  carefully     ... 

liabilitj  for  conTersion  bj  ageot     ...  ...  ... 

of  directors  for  negligence 

false  representations  hj  directors  or  by  company       ... 

damages  in  action  for  deceit 
COMPENSATION 

distingnished  from  set-oS  ...  ...  ...  .,.Z7!r 

COMPLAINT 

malicions,  to  Magistrate     ... 
COMPROMISE 

Magistrate  forcing  a  party  to 

power  of  counsel  or  attorney  to  enter  into     ... 

damages  in  case  of  ...  ...  ...  ... 

CONDITIONAL  SEMISSIOK 

what  a     .- 

CONFUSION 

of  property,  rales  as  to       ...  ...  ...  >.. 

damages  where  treapasa,  Ac.,  is  by  ... 
CONJUGAL  RIGHTS 

whether  any  action  for  restitution    of 
CONSIGNOR  &  CONSIGNEE.    See  Stoppage  in  TaASSir. 

notice  by  carrier  to  consignor 

duty  of  consignor  to  pack  property  ...  ... 

to  declare  contents  to  carrier  ...  ,„ 

right  of  consignee  as  to  delivery      ...  ...  ... 

duty  of  carrier  in  absence,  Ac,  of  consignee ... 

who  should  sna  the  carrier 
CONSPIBACY 

when  actionable    ...  ...  .„  ,« 

CONSTABLE 

See  PouciKAK. 
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COKTlNtJOCS  USER 


CONTRACT 

breach  of,  dutingnished  from  tort  ... 

malioionaly  procnriag  a  breach 

■where  there  ia  no  privity  of 
JB  privity  of     ... 

liability  in  grotuitoiu  contract  for  misfeasance 

general  nile  as  to  damages  for  breach  of 

damages  for  inducing  a  breach  of    ... 
on  co&tract  of  anretyship  ... 
CONTRACTOR 

distinguislied  from  servant 

from  sub-contractor  ... 

respective  Uabilitiea  of  emplDyer  and 

liability  in  cases  of  nuisances  —  ... 

CONTRIBTTTION 

none  between  wrong-doers 
CONTRIBUTOBT  NEaLIGENCE 

doctrine  of 

in  case  of  injuries  to  passengers 

renders  dam^es  too  remote  ■.■ 

C0NTBB8I0N 

of  chattels 

distinguished  from  trespass 

on  demand  and  refusal 

by  one  co-tenant  ... 

dam^es  for 
CONVICTION 

molicioUB 

is  a  defence  to  an  action  for  malicious  prosecutii 
COOLY  EinOBANT  ACT 

tort  by  disobeying 
CO-PROI^IETOBS 

joint  liability  of    .••  •■■  >•>  .« 

8eo  3oun  Occvtuiio. 
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COPYRIGHT 

iDTAuon  of  ...  ...  ...  „. 

danugeB  for 
CORPORATION 

liability  for  converaion  by  agent 
COSTS 

effect  of  nominal  damages  on 

of  former  action,  when  included  in  damages... 
CO-TENANT 

conversion  by 

See  JODIT  OcCUFAKtS. 

CO-TRESPASSER 

liability  of  one  for  whole  damage!    ... 
'  reoorery  against  one,  bars  an  action  against  another .. 

COUNSEL 

See  BAXSISIKBr— TlSEBL. 

COURT 

contempt  of  Conrt 
See  A&KEs1^WtlDtcuL    OFriciBt— OnicEss    or     j 

CoOBT. 

CREDITS 

mntnal,  and  mntnal  debts  ...  ..,  .,.  ..i 

CRIME 

distingaiahed  from  tort 

snapeasion  of  otvil  remedy  in  oue  of  ... 

CRITIQUES 

when  privileged    ... 

CROPS 

loss  of,  a  special  damage     ... 

CROWD 

collecting  a,  before  another's  honsG... 
CROWN 

not  liable  for  tortious  acts  „.  mi  ■•.  .. 
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CUSTODY 

Sec. 

hire  of 

...  310,  316 

qoui-bAilMS  of  cuatodj      ... 

330 

what  is  not  giving  into 

4$ 

right  to,  of  title-deeds,  Ac...,           

351 

CUSTOM 

whfttiBbadaga 

217 

DAitAGB 

5, « 

special,  when  oasential  to  a  tort 

...      13,  U 

proximate  canse  of 

180 

n  case  of 

d&mage  from  torM 

...  196,  418 

from  plalntiiTs  own  ftct      ...            

S4» 

mnat  be  a  legal  conseqnence 

SSO 

what  is  too  remote              ...            

392 

DAMAGES 

meunre  of,  defined 

312 

kinds  of  ... 

343 

343 

sobstantial  —  ...  •■■  —  ...  844 

ezemplaiy  ...  —  ...  ...  ...    54, 345 

remoteness  of        —  —  ■..  ...  ...  346, 350 

loSB  of  profits  when  inolnded  .■■  ...  ...  347 

coata  of  former  action  when  inolnded  and  when  not    .•■  351,  352 
period  for  which  may  be  assessed    ...  ...  ...  S£3 

continning  damage  ...  ...  -..  ...  354 

penalty  and  liquidated        ...  ...  ».  ...  356 

proBpective  ...  ■-  ••.  ...  ...  868 

action  for  stated    .-  —  —  —  ...         3S9 

DANGEROUS  BUILDINGS 

liability  in  respect  of  -.  —  ■••  ...  130 

DANGEROUS  GOODS 

liability  from  delivering     ...  ...  ...  —  153 

DANGEROUS  INSTRUMENTS  199,  200 

liability  for  placing  where  childmn  resort      ••  ~.  126 

39 
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DANGEBOnS  INSTBUUENTS— <!(m{t»Mi.  Sec. 

affirmfttire  evideooe  of  negligence  in  nae  of  •••  ~        iOO 


BANGfBBOUS  ICACHINEBT 

li&biLt7  in  respect  of  the  nse  of        -..  ...  ._  143, 144 

DANGEROUS  PLACE 

daty  to  lence  when  neftr  a  nmd,  Ac.-..  ...  ,„  19 

DEAD  BODY 

no  propertj  in       ...  ...  ...  ...  ,,.  jUJ 

DEATH 

damages  for  negligence  causing       ...  ...  ...S84,7a,i 

DEBT,  AcTioK  OF 

damages  in            .-            ...            .,.  ...  ...  ZU,  373 

mntioal  debts  and  credits    ...            ...  ...  ...          376 

setoB  of  joint  and  separate  debts    ...  _.  .„          377 

DECEIT 

actions  for             ..  28, 1S2,  331,  337 

where  there  is  no  privity  of  contract  ...  ...            25 

liability  for  personal  injury  from  sale  of  ntnuonafood...  Ul 

on  sale  of  dangerous  gnn,  Ac,  as  safe  <me     ...  ...  ifij 

deceit  how  a  tort  to  personal  property  ...  ...          |tg 

actimiBfor             ...           ...            ...  ...  ...331—336 

daxoageg  for  personal  injuries  from ...  ...  ...          3M 

in  actions  for         ...             ...  ...  ...           4IS 

DEEDS 

right  to  possession  of          ...            ...  ...  ...          2G1 

DEFAMATION 

See  Libel — Sukdeb. 

DEFECTS 

liability  of  pledgor  for  latent           ...  ...  ...          30I 

of  seller  of  things  ...            ...  ...  ,.,  158,906 

latent  and  patent  defects  on  sales    ...  ...  ...          307 

sales  with  all  faolts           ...  337 

DELEGATION 

of  jodidal  fonctioBB          „,          ...  „.  ,„          h 
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DELICTS 

definition  of  •■• 

DELIVERY 

what  bare  tbe  right  of  stoppage  in  tntiisit 

constraotiTe 

datj  of  carrier  ae  to 

damages  for  not  delivering  goods     ...     . 
for  delay  in  delivering        ... 
DEMAND 

and  refusal,  conversion,  &o. 
DEPOSIT 

b^lment  of 
DBP08ITAET 

may  sne  for  treipass  or  conversion  ... 

DETENTION 

what  most  be  proved  in  an  action  for 

action  for 
damages  for 

DIAMOND 

misrepresentation  as  to  a  stone  being  a 
DIGNITY 

nsnrpation  of  a     ... 
DILIGENCE 

degrees  of  diligence  and  negligence... 
DIBECTOBS 

commnnications  by,  to  shareholders  privileg 

of  a  company,  liability  for  negligence 

liability  for  false  representations 

damages  in  action  t^inst ... 
DI8TBESS 

wrongful 

nature  of  right 

of  cattle  damage  feasant     ... 

eSect  of  neglect  by  distrainor,  or  owner 


459 
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DISTRESS— oontiTMed. 

cattle  in  nso  not  distrainaUe 
teoder  of  compensation,  effect  of      ... 
liability  of  distrainor 

of  pound-keeper     ... 

for  rent    ... 
damages  tor  wrongful 

DIVIDEND 

directors  paying,  ont  of  capital 

DOCUMENTS 

right  to  possesBion  and  cnetody  of    ... 
DOG 

keeping  a  ferociona 

destroying  dogs  tregpaMing 

when  cannot  be  impoonded 

DRAINS 

of  a  lioose  are  coutinuona  and  apparent 

DRIVER 

care  oa  to  foot-paasenger    ... 

when  servant  of  person  hiring  him  ... 

skill,  &o.,  reqoired  when  carrier  of  passengers 

identification  of,  with  p 


DRCHKEN  PERSON 
liability  of ,  for  torts 

DUTY 

breach  of  pu&Ii'e,  when  atort 

at  common  law  .., 

by  contract  law 
breach  of  private,  when  a  tort  ... 

private  duty  at  common  law 

by  express  law 

^Btingoiehed  from  a  general  right 

by  reason  of  express    ... 

where  there  is  no  privity  of  contract 
is  privity  of  contract 


h,.  Google 
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breach  of.  b7  vakeel 

coDBoqnent  upon  a  fidnciw;  relation,  &q.    ... 
when  the  law  of  timitatioiu  begins  to  run  in  torta  b; 
breach  of  duty 

EASEUENT 

artificial  irater-conrae  is  an 

ancient  lights        ...  ...  ,.,  ... 

definition  of 

personal  privilege  not  an    ... 

privilege  to  pablio  not  an  ... 

licence  and  grant  distingiuBhed       ... 

right  of  snpport  when  an  ...  ...  ...  ...  : 

jnrtancesof 

•oqnintionof 

continnona  and  apparent    ... 

easementa  of  neceaetty 

aoqniaition  of,  by  prescription  ...  ,.,  ,„ 

incidents  of 

^tingmshment  of  ...  ...  ...  ,..2 

remedies  for  obstruction  of  an 

danu^^ea  for  invasion  of     ...  ...  ...  ,„ 

BAVE3DR0PPIHG 

right  of  ...  ...  ...  ,..  ... 

ElklPLOTEBS 

the  liabiUty  Act 
ENGINE 

liability  from  nsing  ...  ...  ... 

ENTBY 

forcible,  whether  jnatified  by  title   ... 
on  land  of  another,  when  justifiable 
to  abate  nnisanoe,  when  jnatifiable  ... 
landlord's  right  of  entry  to  inspect  ... 
ESCAPE 

liability  of  officer  of  Court  for,  after  arrest  on  mesne  or 

final  prooeaa 
damagea  for 
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ESTOPPEL 

eiistence  of  a  jndgment  though  erronoouB  is  an 
by  B  conviction  in  case  of  malicionB  proBecation 
of  tenant  to  deny  landlord's  title 
judgment-creditor  when  not  affooted  by 
u  to  looses  from  franda  caiued  by  negligence 

EVIDENCE 

acting  on  hearsay — liability  from     — 
in  libel  aa  to  moaning  of  words        — 

as  to  person  indicated 
of  posaession  -.. 

no  action  for  giving  false  evidence  — 

EXECUTION 

abnse  of  final  process  on     ... 
special  property  in  goods  taken  in  ... 
irrongfol  seizure  of  goods  in 
liability  of  ofKcer  of  Conrt  for  negligent 
damages  for  trespass,  &o.,  to  goods  token  in... 
for  negligent        ...  ..•  — 

EXTRAS 

payment  for,  in  performance  of  contract 
not  allowed  for  where  price  was  cflrtiun 

FACTOR 

may  sne  for  conversion       —  ..•  ■•• 

power  to  pledge  goods 

liability  tor  n^ligence,  &o. 

carrier  may  be  also  ■■•  ■•• 

FALSE  IMPRISONMBirr 

what  constitutes  •>•  ■••  ••>  ••■ 

liability  of  gooler  for 

of  judicial  officers  — 
of  militaiy  officer  .-  —  -• 

damages  for,  when  a  continuing  cause  of  actim 
measure  of  damages,  and  what  is  too  remote 
distinct  from  malicious  prosecution 
See  Ajlbbst. 
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FALSE  BEPBESENTATION  Bed, 
See  Deceit — Bbpbisbittationh. 

FATBEE  ' 

right  to  ciutodf  of  ohild      -            '-•  •••  —  239ii 

FELONY 

when  oivil  remed;  is  Bospended  by  ■■■  —  —  7 

diBtinction  between,  and  misdemeaoonr,  onlcnown  in 

India    ■..            ..-            —            —  —  —  7a 

arrest  in  casea  of  ...            ...            ...  ...  ...  42,46 

the  being  charged  with  a  pennanent  disgrace  ...  77 

FENCE 

boundary,  property  in         ...            ...  ...  ...  169 

dnt?  to  fence         ...  ...  ...  170,265 

what  damages  may  be  inolnded,  where  there  was  a 

duty  to  fence     ...            ...            ...  ...  ...  348 

FESBT 

dot;  to'nse  where  feny  boat  is  pledged  ...  ...  300 

comnuMi  ferryman  is  a  common  carrier  ...  ...  829 

what  is  an  inTasitm  of  a  right  to  a   ...  ...  ...  329 

FINDBB 

of  property,  rights  of          ...            ...  ...  ...  245,330 

may  require  owner  to  prove  his  right  ...  ...  254 

diligence  required  of           ...            ...  ...  ...  279 

no  right  of  lien     ...            ...            ...  ...  ...  283 

lien  for  reward     ...           ...            ...  ...  ...  283 

FIRE 

liability  on  house,  Ac.,  catching  fire  ...  .,.  199, 200 

landlord's  risk  as  to             ...             ...  ...  ...  225 

necessary  deposit  conseqaeat  upon  ...  ...  275 

dam^es  on  a  policy  of  fire  insnrance  ...  ...  381 

FIXTTJBE8 

roles  ae  to              ...            ...            ...  ...  ...  224 

damages  for  removing        ...            ...  ...  ...  403 

in  Botiona  for  trespass  and  conversion  of      ...  408 

FLETCHER  *.  RTLANDa 

limits  of  the  mle  in            ...            ...  ...  ...  199 
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rooD 

aozione,  sale  of 
FORCE 

inself-defeacejiutifiable    ... 
ia  defence  of  hoase,  Ao. 

of  goods 
jnetifiable  in  first  instance,  vben     ... 
imeistible  fonie  a  defence  for  bailees 
See  £ntbt. 

i'OBGSHORE 

right  and  dnty  in  respect  of 
FRANCHISE 


in  ancient  feny  or  market 
damages  for 
FRAUD 

liabilitj  from,  where  there  is  no  privity  of  contract    .. 
where  there  is 
See  Deciit. 
fraudnlent  ealee    ... 

and  gross  negligence,  not  convertible  terms 
can  be  no  contract  agunst  liability  for  frand 
indacing  to  a  loan  for  ose  ...  ... 

and  miBrepresentation  defined 

by  offioers  of  a  Conrt  ...  ...  ... 

PBEIGHT 

how  meaenred  in  actions  by  carrier  against  shipper  . 

FRENCH  LAW 

as  to  lien  in  cases  of  deposit  ...  ... 

FtJBNACE 

blast,  liability  from  naing  ...  ...  ... 

FURNITURE 

damages  to,  by  roof  falling  in  ...  ... 

GAOLER 

liability  of,  for  false  imprisonment  ... 


..r^hyCoogle 


GIFT  '^^■ 

of  cbattels,  when  the  property  pMsea  ...  •■•  247 

GOD 

the  act  ol— what  is  tneant  by  ...  ...  .■■  l^.  320 

GOODS 

See  Chattils. 
GOODWILL 

Bale  of 232 

GRANT 

distingniBhed  from  licence  ...  ...  ■■■        202a 

GUEST 

liability  of  inaater  of  honse  to         ...  ...  —         147 

See  Ihn-keefebs. 

GUM 

n^ligently  keeping,  where  obildren  play      ,.,  ...  126 

firing  near  road    ...  ...  ...  ...  ...  129 

eelling  a  dangerons  gan  aa  a  aafe  one  ...  ...  152 

delivering  a  loaded  gun  withont  notice         ...  ...         153 

GUNPOWDER 

liability  for  fire  ootueqnent  upon  having       ...  ,„  200 

HACK  CARRIAGE 

son-liability  of  hirer  of      ...  ...  ...  ...  119 

HAND-CUTTING 

when  an  assault    ...  ...  ...  ...  ...     33,44 

HEDGE 

boundary,  property  in        ...  ...  ...  ...  169 

HINDU  LAW 

waste  by  tenant  for  life  under  ...  ...  ...  220 

as  to  adnltery  and  seduction  ...  ...  ...  239 

HIRING 

bailments  for  hire 302,  SOS 

hire  of  things        304.306 

of  work  and  labor        307,  309 

of  custody  of  things 310.  3lfi 
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HIRING— eon«n«e4 

Sec. 

hira  of  carriage  of  thingH  ... 

...  317 

.329 

payment  of  hire  of  workmen 

...30» 

,3€9 

d&mages  in  actione  for  personal  hire 

370 

for  hire  of  carriage 

...  371 

372 

HORSE 

atr&ying  and  doing  damage 

127 

where  a  dangeronslj  vicious  horae  ie  lent 

153 

when  a  horse  may  not  be  impounded 

266 

lofttt  of,  for  trial     ... 

289 

303 

mianee  of,  when  hired 

... 

306 

no  lien  of  atabl^keeper 

... 

310 

lien  of  inn-keeper  on 

... 

S15 

purchase  of,  on  wamuity    ... 

3Si 

HOTEL 

See  Imh-eeefbe. 

HOUSE 

drip  of  rain  water  from  roof  of        ...  ...  ...    19,215 

force  in  defence  of  ...  ...  ...  ...  35 

breaking  into,  to  prevent  a  felony    ...  ...  ■..  42 

collecting  a  crowd  abont,  when  a  breach  of  the  peace...  40 

liability  where  facnse  ia  in  a  dangerons  state  ...  130 

treapasaon  159, 176 

right  of  anpport  from  adjoining  land  ...  ...194—196 

from  adjacent  house  ,.,  ...  197,  198 

negligence  in  pulling  down  ..,  ...  ...  197 

setting  fire  to,  by  negligence  ...  ...  ...        1991 

continuons  and  apparent  eaaements,  aa  to  ...  ...  201 

easements  of  necessity        ...  ...  ...  ...  205 

rule  as  to  repairs  of  ...  ...  ...  ...  322 

alterations  in        ...  ...  ...  ...  ...  223 

fixtures  in  -.  —  ...  ...  ...  224 

landlord's  risk  as  to  fire      ...  ...  ...  ...  225 

his  right  of  entry  to  inspect  ...  —  ...  226 

negligence  of  one  employed  to  build  a  ...  ...  227 

coffee  and  eating  house  not  an  inn  ...  ■.■  ■*>  314 

damages  for  trespass  in  a  ...  ...  ...  398, 399 
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SOVSlS—continmd. 

dam^aa  for  nniBance  tOA  ■■•  •••  — 

for  destraction  of  •■•  •■•  >-40 

for  negligenoe  in  building  — 
KUNTUTO 

treapuB  in  cue  of  —  —  •■■  —  1 

HUSBAND 

not  liable  for  misrepresentation  hy  wife  tbat  she  was 

nnmarried 
damage  from  slander  of  wife  '>■  ■•■ 

HYPOTHECATION 

how  it  differs  from  a  pledge     '^    ■- 
IUPBI80NMENT 

See  False  Imfbisokmekt. 
IMPROVEMENTS 

acta  for  defence  or  improrement  of  land  distingnislied 
by  means  of  fixtnres 

liability  of  seller  for  improvements  on  eviction  of  the 
bnyer  — 
outlay  on  goods  sold  when  recoverable    '•■ 
when  allowed  to  an  adverse  occupant  on  eviction 
to  goods  snbsequeutly  to  their  conversion,  Ac,  not 
inclnded  in  their  value 
INCUMBRANCES 

damages  on  covenant  against 
INDEMNITY,  CosTaiCTS  or 

See  Inscx&kce. 
INFANT 

See  MiNOB. 
INFECTIOUS  DISEASES 

liability  for  the  spreading  of  ■•■  ■■•  t. 

INFORMATION 

liability  fr(»n  giving  wrong 

tort  in  miansing,  confidentially  acquired       •»  ••• 

damages  for  to  misusing  ...  .<■ 
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INJUNCTION  Sec. 

ia  caeee  ol  libel      •-            ...            .•.  .>.  .•■  84 

Blander  of  title  —            —  ••■  ■•■  108 

Bgaiiut  cOQtiiining  treepaaa              -.  —  •••  171 

obatmctions  to  eaeements    —  ■•■  ..■  216 

ia  torts  to  trade-mu-ka       ^.            ...  ...  ...  23),  405 

in  copyright  caaea               ...            ...  ...  ...  234 

in  patent  cases       ".             ...             -.-  -..  ...  S35 

against  pnblication  of  manuscripts,  letters,  Ac.  ...  236 

misusing  another's  name     ...  ...  ...  S37 

to  restrain  breach  of  dnty  by  vakeel,  Ac.  -.-  ...  340 

disclosnre  by  clerk  or  of  trade  secrets  -..  841 

where  there  is  a  continuing  cause  of  actioa  ...  -..  364 

damages  on  an  injunction  being  improperly  obtained 

against  a  mortgagee  with  power  of  sale      ..  ...  4tO 

INJUBT 

distinguished  from  damage                ...  .»  ...  5,  6 

remedy  when  suspended  in  case  of  crime  ...  ...  7 

bodily,  is  direct  or  consequential      ...  ...  ...  30 

proximate  and  remote  cause  of          ...  -.  ...  lS6a 

damages  for  personal  injuriea          ■•■  ...  ...  394 

INN 

what  is  an             .»            ■■.            ...  ...  ...  319 

INN-KEEPEB 

may  turn  out  a  disorderly  person    .-  ...  ...  35,  315 

nee  of  similar  name  of  another  inn  ...  ■'-  >..  232 

general  rates  regarding      ...            ...  ...  ...  314,  316 

daaiagefl  for  not  receiving  a  guest   ...  ...  ...  413 

INSIGNIA 

the  right  to  the  exclusive  nse  of       ...  ...  ...  109 

INSULT 

acta  of,  on  aggravation  of  damages  ...  ...  343,  399,  406,  408 

INSUBANCB 

ri^b  to  custody  of  policy  of             ...  ...  ...  251 

policy  of,  no  lien  on  tor  debt,  when  delivered  for  custody  3 1 2 

liability  of  agents,  Ac.,  as  to  inanrance  ...  ...  313 
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INSnBAJHOB— eoNflMMd.  S«c 

(UmagM  in  action,  agtinst  tenant  Sat  not  uunriag  ...  SM 

on  a  polio7  of  life  inBnrBinoe            ...  ...  3S1 

against  aocident        ...  ...  881, 391 

of  fire  iiuraranoa        88L 

mantle  insoruioe      ...  ...  382,  SS3 

action  by  inmrer  or  inmred  agunst  a  wrasg-doer  ...  402 

damogee  agunat  agenta  for  defectiTB  inswaooe  ...  414 

IHTBKTION 

sril  intention  not  always  essentia]  in  ■  tort  ...  ...  2,  81 

in  caae  of  libel  and  alimder               ...           ...  ...  87 

personal  injury  by  negligeooe        ...  ...  126 

afCeota  the  damages  for  torts            3U,  3<5,  385 

INTBBBST 

generally  not  given  in  actions  for  work  and  labor  .„  369 

general  roles  as  to,  in  actions  of  debt             ...  ...  373,  374 

conditional  remisBion  of  interest      ...            ...  ...  358 

generally  not  given  on  prioq  of  goods  sold     ...  ...  365 

in  actions  on  bills ...            ...            ...           ...  ...  37S 

against  a  surety               ...            ...  ...  380 

for  conversion  of  bills,  Ac            ...  ,„  410 

INVENTIONS 

when  patented       ...           ...           ...           ...  .„  235 

knowledge  of  secret  inventions  improperly  aoqnired  ...  34t 

damages  for  pirating  patent  inventions         ...  ....  40S 

when  not  patented             ...            „.  „.  418 

JOINT  OC0UPAHT8 

possession  by        ...            ...            ...           ...  ...  161 

what  is  a  trespass  by  one   ...            ...           ...  ...  160, 172 

conversion  of  goods  by  one  joint'tenant        ...  ...  2S& 

JUDGMBNT 

in  action  for  conversion  changes  tiie  property  ...  269 

conversion  by  jndgmentMireditor      ...            ...  ...  260 

JUDICIAL  FUNCTIONS 

cannot  be  del^[Bted            ...           ...            ...  ...  S8 
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JtmiCIAL  OFFICEKS  S«c. 

liabilitj  of,  {orisilBe  i^priBonment  ...  ■•■  •••  56—59 

for  what  dom^^CB  then  liable'          ..'.  ...  ...  61 

fordsg'B  partj to  oanipi'omtad  a  complaint  ...  ...  57 

detaining  without  oha^,::           ...  ...  ...  £7 

jodiciat  and  miniiiteHat acts tdiSliiogdished  ...  ...  57 

K&lioionB  cbaVlctian  bj'      ..."          ...  ...  ...  tiO 

ownmBBtsby/priTifeged'   „.■          ...  ...  ...  88 

when  the  officer  has  no  jnriBdicUon  ...  ...  96 

criticism  npon  coadnat  of   ...            ...  ...  ...  98, 100 

damages  in  actions  against               ...  ...  ...  387 

Jtl&IOIAi;  PBOOKBDiSGgi 

rsporto  of,  nh«i  privileged               ...  ...  ...  96 

JOEISDICnON 

dijectlons  ttiat  go  to  oust  ...            ...        ~  ...  ...  60a 

KEY 

posBession  of,  no  proof  of  possesiticm  of  building  ...  161 

L^EL8 

are  trade-markB    ...           —           ...  ...  ...  2.^2 

mflkirtg  anothdr^B  labda  not  forgery  ...  ...  233 

LABOR 

hire  of ...807—309 

damages  in  actions  for  wort  and  labor  ...  ...  369 

See  HntB. 

LAND 

acts  done  for  defence  and  improvement  diBtingnished  199 

covenontB  not  Fanning  with  the        ,..  ...  ...  202 

damagee  in  contracts  for  sale  of       ..;  ...  ...360—362 

f or  trespaBB  to      .,;           ...  ...  ...  398 

LANDLORD  AND  TEBA5T 

nsaof  torcelotatnonta'taiant'  ...  3S,  lS3(n) 

liability  where  house  is  in  ft  ilsbgerona  state  .:.  130 

action  b;  landlord  to  eject  tenant    ...  ...  ...  157. 

encroaohmtnt  by  tenant     ...            ...  ...  ...  157 

entering  by  coUnaion  wHiL  tenant    —  ...  —  157 
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LANDIiOBD  ASD  TENANT-«ontifiu«(I.  Sec 

poasession  of  tenant  is  posaession  of  landlord  •■•  164 

respective  rijjlita  of,  as  to  minei^B  ...            ■■•  ■••  167 

entry  at  expiration  of  lease               ...            ...  ...  175 

reepeotiTe  liability  of,  for  naisBnoes               ■■•  ••■  180, 181 

rights  to  sne  for  a  nuisance           .-•  —  185 

damages  for  fire  apportioned  between           ■••  ■»  200 

euementa  implied  as  between          ...            ».  ••>  S04 

landlord  how  far  affected  by  easementa         ■••  •.•  208 

damages  apportioned  in  obstraction  of  easements  ...  216 

waste  by  tenant  for  life  or  years       >.-            ...  ...21&— 225 

alterations  by  tenant          ■■.            ...            •..  ••.  323 

mle  as  to  fixtures                .-            ••■            ...  ...  224 

landlord's  risk  M  to  &re     ...            ...            ...  ».  335 

his  right  of  entr;  to  inspect          ...  ■••  226 

natnre  of  rigbt  of  distress  ...            «            ...  -•  263 

right  of  distress  for  rent    ».            ...            ...  ...  270 

damages  on  breach  of  contract  to  grant  a  lease  —  360 

on  eviction  dnring  the  lease            —  •.•  362 

in  action  for  rent             ..•           —  »•  363 

forrepairs           !..  864,403 

covenant  for  rent  and  covenant  to  repair  indjOpendent  S64 

dami^eii  for  not  insnring  premises  ...            ...'  ...  864 

agunst  a  tenant  for  hdding  over  ,  ■•■  . ;»  895 
appartitmed  betwem  landlord  and  tenwt  399,400,401 

for  WT(»gfiil  or  excessive,  distress  ...  .»  412 

LEASE 

right  to  poasession  of,  deed  of          ...            ...  «  251 

whether  a  bulment            ...            ■.-            -..  ...  304 

damages  on  breach  of  contract  to  grant  lease  •■•  360 

LECTU.RB3 

publication  of  motes  of        —            ■..            -.  ~.  236 

damages  .for      ...            ...            ...  ...  406 

LENDER 

of  detective  chattel,  when  liable      ...           ...  ...    ,     153 

general  dnties  of  ...            ...            ...            ...  ...  293 
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LffTTEB 

of  dafeotirs  chattel,  liability  of 

damagM  for  ■pananai.  injury  >.>  •„ 

tfaef^  o^  by  poet  oSoq  serTHita  ..• 

private,  publioation  of        ■••  •,■  >.. 

ofBoial,  publication  of         ...  ...  ... 

receiver  may  bring  detinne  for  ■■■  >u 
mandate  by  Qptnuting  with  letter  for  deliTer7 

rofiimng  to  deliver  on  request  ••.  ••■ 

jiftTTH^gn*  tqr  jiriMjatiing         ,,.  ,,.  ,,, 

Talne  in  actions  for  treepasB,  Ac,  to  be  Bhown 
LIBEL 

defijiitiaa  of         ...  ...  ...  ,., 


on  4  dead  penoo  ...  ...  »,  .„ 

pnblif»tian  ,,,.  .,,  nt  >» 

requesting  ^ipther  to  pnbljdi,  aay  ifi^aoff  liabili^ 
malice      —  —  —  »•  ••* 

privileged  ccmunnnioation  whab       o 
statementji  in  evidence      ...  .,.  ,., 


petiticna  to  officii  anthorities         ...  ...  ...  89 

Bttttementa  at  a  caste  meeting  .,.  ...  ...  89 

reports  between  pnbltc  officers         ..,  ...  ...  90 

privilege  from  relatjonahip  or  friendsbip      ...  ...  91 

by  t«aBon  of  interest  ...  ...  ...  ...  92 

ctiaracters  of  servants        ...  ...  ...  ...  93 

statements  by  way  of  advice  ...  ,„  ...  94 

publication  of  a  story  told  of  a  maia  hf  lumaelf  ...  94 

cinnnients  in  excess  of  privilege       ...  ...  ...  95 

reports  of  judicial  proceedings         ...  ...  ...  96 

of  public  meetings      ...  '...  97 

remarks  of  a  member  of  Parliament  or  oenneit  privileged  97 

oritiquee  when  privileged  ,.,  ...  ...  ...  98 

falsi^  of  libel       ...  ...  ...  104 

criminal  liability  ,,.  ...  ...  ...  ...  105 

libd  moat  be  defamatory   ...  ...  ...  ...  lOfi 
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LlBJiL— continued.  Sec. 

evidenca  as  to  meaning  of  words      ...            ...  ...  106 

as  to  person  indicated        ...            ...  ...  107 

charge  of  ingratitude  may  be  libellouB          ...  ...  107 

destroying  a  libellona  picture  jnstiflable        ...  ...  242 

irhat  domagee  from  slander  are  too  remote  ...  ...  101,  S50 

ppoapective  damages  for  libel           ,„            ...  ,,,353,389 

measure  of  damages            ...            ,..            ..,  ...  S89|  882 

publisher  of  review  no^  affeoted  hj  malioe  of  writa  of 

an  article           ...            ...            .,.            ...  ,„  390 

whether  copying  or  repeating  a  libel  is  a  mitigation  .„  891 

naming  the  author  is          i..            .•.  i..  391 

evidence  of  general  bad  oharaot«P  sS  a  defsmee  ...  391 

may  be  an  action  in  Bngland  for  a  libel  la  India  ,.,  385 

provocation  a  mitigation  of  dam^es             ,4.  ...  391 

what  damages  too  remote  in  oasa  of  a  will^  Ao.  ••,  101,  892 

misusing  another's  name  may  be  a  ...            ,„  ...  406 

See  SuKXKR. 

LICENSE 

in  law  and  in  fact  distinguished      ..,            ...  „.  166, 17G 

plea  of  leave  and  license  to  trespass              ...  .,.  174 

distinguished  from  grant   ...            „,           ..>  ...       202a 

user  not  of  right  when  by  lioenso     ...            .t.  .,.  809,  217 

to  take  after  acquired  properly        ...            ,„  ,„  247 

wfa^i  it  extinguishes  an  eaaement    ..,            ,„  .„  213 

LIEN 

defence  in  aoticn  for  conversion  Or  deteniion  >,.  S56 

right  of,  in  case  of  deposit                ...            „■  ...  283 

no  lien  for  antecedent  debt  on  chattel  lent  tor  use  .„  290 

lien  distinguished  from  pawn           .„            ,..  ,,,  297 

of  factors       298, 809 

general  lien           ...            ,„            ..,            ...  ,,,  309 

expenses  of  keeping  not  reOOTCntile              ,.,  ...  309 

lien  of  workmen    .„            ...            ,„           ..,  .„  309 

actors  and  stable-keepers  ,„          ...  ...  SIO 

warehousemen  and  wharfingers         «.,  (,.  812 

no  lien  for  a  ri{^t  inoonaiBtent  with  tho  bulment  •■•  312 

lien  of  ion-kecver  „.          .„           „.          ...  ...  315 
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LIEN— iMntwwiai.  Sec. 

no  lietk  on  goods  of  a  lodger  or  boardei'  —  ■■.  315 

lien  niider  Tmtiftn  Railway  Act        ...  —  —  321 

ordinioy  lien  of  carrierB     ■••            —  —  —  328 

Balvora'      ...            ...  ...  ...  330 

liability  from  false  claim'of  lien       .■-  —  -.  332 

inanranee^  damage  ad  a  policy  of    ■..  ■»  381 

LIGHTS 

ancient,  invasion  of,  when  a  nmeanee  .■■  —  177 

right  to — how  acquired  aa  an  easement  ...  ■■■  203 

on  nererance  of  two  tonements  —  —  204 

how  acquired  by  prescriptioQ  -.•  —  206 

remedy,  when  nei^boni' opens  anew  light  •••  •••  207 

effect  of  ftltemtion              ..'.            ■.■  -  -212,215 

blocking  up           —            —  -•  ■■-  214 

quantity  of  li^t  not  to  be  affected  —  ...  ...  2  [6 

HArtATlOSB,  uw  OF 

in  the  case  of  pledges         .:■'           ...  -.  ...  301 

invasion  of  the  right  of  snppoH;  —  —  196 

w  to  aeqtdsition  of  eaaements  by  lapse  of  time  ...  206,  21 7 

when-  it  b«^ina  to  mo-  in  tbrlia  &om  n^ligence  or 

breach  of  dnty  >..            .»            ...'  ...  ...  418 

LZQUIDATBD  DAHAGB8 

rnlee  to  distii^nislt  fi^  penalty    ...  ...  ...356,359 

how  they  affect' the  right  to  interest  ...  ...  374 

when'they  maylra'nsed  aa  aset-oS'  ...  ...  376 

LIVBHY  STABLE-KEEPER 

has  no  lien  on  horse            ...            „.  ...  ...  310 

LOAN 

gratnitona,  of  chattels,  or  commodate  ,»  ...288—293 

LODamo-  HOUSE 

Habili^  of  Iceeper  of          .:.          .;.  ...  ...  315 

rightto  dlstrabi  goods  of  lodger     ...  ...  ...  315 
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LUGGAGE 

liability  for  paasengers' 

by  the  Indian  Bailwaj  Act 
when  lodged  in  cloak  room 
LUNATIC 

might  be  lieAle  for  a  tort    ... 
arrest  of  dangerooa 

MACHINEKY 

nae  of  dangerona  or  defective 

when  not  a  fixtore 

damages  for  detention  of,  in  nae 
MAGISTRATE 

See  Judicial  OrncEBs, 
MAINTENANCE 

and  champerty,  roleB  as  to 
MALICE 


defiaiti 


lOf 


abuse  of  functions  by  a  magistrate 
conviction  and  prosecntion  distingnished    . 
arrest    ... 
abase  of  process  ...  ...         66 

proseoDtion 
maliciously  causing  a  search 

indnoing  one  to  bring  a  snit 
malicious  snit  and  prosecntion  distingnished 
complaint  to  magistrate  ...  ... 

malice  in  cases  of  libel  and  slander  ■•> 
sometimes  privilege  prevails  thoagfa  there  is 
affecting  damages  in  torts  ... 

presence  or  absence  o^  as  affecting  damtigea  for  libel  3l 
in  actions  for  slander  of  title 
trespass  to  goods 
MALICI0U8  PROSBCUnON— Akhest,  Ac. 

See  M&uci. 
MANDATE 
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JtANUSCEIPTS 

pnblioatioa  ^if ,  a  tort 


UABBUGE 

breach  of  promise  of,  not  ft  tort 
damages  in  action  for 

MARINE  INSTTEANCE 

dam^as  on  a  policy  of        ...  ...  ...  ...  3( 

MiEKBT  OVERT 

invasion  of  franchise  of  ancient  market 
MASTER  AND  SERTAHT 

private  dnty  of  master  by  reason  of  contract ... 

whai  no  action  for  lose  of  servicee    ...  ...  ...    '. 

force  by  Berrant  to  recover  master's  goods     „.  •■■ 

characters  of  servants  when  privileged 

no  action  for  not  giving  a  character 

suBCondiict  of  servants  may  be  ooDunnnioated  to  master 

liability  of  master  for  acta  of  servant 

direct  liability  of  Hervant  to  others  ... 

when  tfaa  act  is  lawful  or  otherwise ...  ...  ... 

test  of  relationship! 

servant  and  contractor  diatinguishpd  ...  ...11 

the  employers  liability  Act  ,..  ...  ... 

liability  of  master  to  servant  for  injnries       ...  ...14 

toagnest 
what  is  a  common  service   ... 
injury  from  negligence  of  foreman  ... 
liability  to  a  Tolnnteer 

of  servant  for  a  nniaanoe     ...  ...  ... 

sedncing  a  servant  to  depart 

master  may  sue  for  an  aasanlt  on  servant      ...  ... 

liability  of  master  for  trespass  of  servant 

servant  may  refnse  to  deliver  goods  without  order  of 

liability  of  master  when  a  hirer  of  things      ... 
damages  in  actions  for  wages 
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MASTER  AND  SEBVANT-emluMMd. 
diuaages  for  diBmiBBing,  &c. 

discharge  of  aervant  without  warning    . 
enticing  away  a  serraiit 
See  Ship— PuBUC  OrncsBs. 

MEETINGS 

reports  of  public,  not  privileged     s... 
MESNE  PBOFITS 

rule  of  Homan  Uw  aa  to     ... 

how  account  of,  is  to  be  taken 
MILITABY  OFFICER 

mm-liabilitj  for  bringing  to  ooart-martial     ... 

liability  for  false  impriBOnment 

official  commnnicationB  of — privileged  ...  . 

noa-liability  for  acta  of  Bnbordinatee 
MINERALS 

trespass  on  ...  ...  ...  ... 

waste  in  respect  of  ...  ...  ... 

damages  for  taking  ...  ...  ...  , 

MINOR 

right  to  the  enstody  of 

nature  of  rif^t  to 

general  role  as  to  liability  of,  for  tort« 

duty  of  inn-keeper  towards 

not  liable  for  false  representation  of  being  of  full  Ago. 

danu^tea  where  a  minor  evicts  his  guardian  ...  . 

MISDELTVERT 

of  gooda  by  carrier 

MISDEMEANOR 

arrest  in  cases  of  ... 

MiSPBASANOE 

liability  distinct  from  that  for  non-feasance  ... 
MISBBPRBSBNTATI0N8 

See  Deceit— REFHsaBSTATiov. 
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MOHAMMEDAS  LAW  Sec. 

as  to  adnltery  and  eednction            ...  ...  ...          2^ 

]U:0BTGAGE3 

Englieh  mie  M  to               ...            ...  ...  ...          214 

MOTHER 

right  of,  to  cnatody  of  illegitimate  child  ...  ...        239a 

MUTUUM 

how  it  differs  from  a  deposit            ...  ...  ...          275 

acomniodate     ...  ...  ...          28S 

general  rules  as  to              ...            ...  ...  ...          293 

NAME 

liabilitj  for  using  name  of  a  third  partj  ...  ...            68 

misusing  the  name  of  another          ...  ...  ...          S37 

damages  for         ...            ...  ...  ...          406 

HAVAL  OFPICEB 

8eo  MIUT4KT  Offices. 
NAVY 

ofBoers  of,  liabilitj  for  negligence    ...  ...  ...          118 

NEGLIGENCE 

Bufflcient  to  induce  liabilitj              ...  ,„  ...             3 

negligence  of  surgeon,  &c.                ...  ...  ...            21 

torts  to  the  person  from     ...110,128,128,150 

doctrine  of  contributor]'      ...            —  ...  ...          123 

proxintate  cause  of  damage  from     ...  ...  ?26a,  180 

doctrine  of  identification  injoaees  of  ...  ...  12S,  138 

negligence  causing  .damage  to  realty  ...  ...          1V9 

aSirmatiTe  evidence  of,  needed         ...  ...  ...  139, 200 

of  tenant  by  setting  house  on  fire     ...  ...  ...          2!.^ 

of  one  who  haa  undertaken  work  on  real  property  ...  227 

compared  with  diligence,  and  degrees  of  ...  ...  872, 273 

gross  negligence  and  fraad  not  convertible  terms  ...  273 

proof  of,  in  the  hire  of  things           —  ...  ...          30i> 

negligence  giving  occasion  to  fraud  ...  ...          331 

by  officers  ofa  Court          ...            ...  ...  ...  338, 339 

damages  for  personsl  injuries  from  ...  ...  344,  39i 

doctrine  of  contributory  negligence  affecting  damages  34? 
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INDEX. 

NEGLIGBNOE— owtiiniMid. 

d&magea  for  negligent  ttser  of  real  property 

for  negligence  in  performing  a  contract  on 

when  the  law  of  limitationb  begins  to  run  in  torta  from 
n^ligence 
Se6  AKiKAifr— Real  Fbofebti. 
NOISE 

may  be  a  naia&nce 

NON.DELIVEBY 

actions  for 
N0N-PBA8ANCE 

and  misfeasance  distinguished  ...  ...  ...  1 

no  lialjility  for,  in  casee  of  mandate 
NOTICE 

by  carrier  limiting  his  liability         ...  ...  .-32 

notice  of  action  when  to  be  given  tO  another... 
NUISANCE 

public,  when  a  private  injury 

as  affecting  the  person 

spread  of  dissaaea    ... 

entry  to  abate 

meaning  of  term  ... 

instances  of  ...  ...  ...  ...  ...IT' 

public  and  private  distingaished 

landlord  and  tenant  when  respectively  liable  for         ...  II 

purchasers  and  others  when  liable  for 

created  by  stranger 

lawfnl  trade  when  a 

no  time  can  legalize  a  public 

noise  may  be  a — also  crowds,  &c.     ...  ... 

abatement  of,  how  and  when  jnetifiable 

landlord  and  tenant,  their  respective  remedies  for  a  ... 

principal  and  agent,  when  respectively  liable  for        ... 

the  extent  of,  how  measured 

daxn^fia  for,  ae  a  continaing  canse  of  action 
nuisanoes  to  real  property 
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OBLIGATION 

penal  and  altenutive,  diBtingniahed 

OCCASION 

and  OMue  of  loaa  diBtingiuBlied 
OCCUPANCY 

adverse    ...  ,..  ...  ... 

OPPIOB 

invasion  of  religiona  or  ezclnsiTe     .^  ...  ... 

damages  for  ••• 

OFFICERS  OF  A  COTHtT 

ministerial  offlcen  execating  procesa,  liabilit;^  for  false 

imprisonment    ... 
for  arrest  of  wrong  person ... 
exemplary  damages  when  recoverable  from  ... 
when  a  trespasser  from  the  b^inning 
speoial  property  in  goods  taken  in  ftEeontion  -.• 

taking  goods  of  third  persoo,  when  a  conversion 
selling  more  goods  thwi  are  sufficient 
dnties  and  liabilities  of,  on  attachment  before  judg- 

liabilitf  as  bailees  of  cnstody  ... 

for  non-arrest  or  escape  on  mesne  or  final 

process 
for  takiiig  insufficient  security 
for  negligent  esecntion  or  false  return 
damages  for  trespass  oa,  or  conversion  of  goods 

for  non-arrest,  negligent  execution,  and  taking 
insoffioient  security 

PALKBB 

whether  BOoh  a  right  OS  o^ovtpatikM  exists    ... 

PABOEHEBS 

possession  by,  or  in  common 

trespass  hy  one     ... 

conversion  by  tme  of  several  parceners 
PABTNESS 

conversion  by  one  ...  ...  ,., 
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FA&TNBB8— eonttmwil.  Seo. 

liabilit;^  °^  ^  '°'  n^ligenoe  of  one  ...  ...  122, 145 

use  by  one  of  firm  name  in  ordering  a  tort    ...  ...  166 

set-off  in  actions  by  or  against         ...  ...  ...  377 

PARTY  WALL 

rights  in 169 

PASSENGER 

foot-passenger  to  be  cautions            ...  ...  ■••  110 

See  Gakkiibs  dp  PAsszsQBBa. 

PATENTS 

invasion  of             ...            ...            ■..  ■--  •■■  235 

damages  for       ...            ...  ...  ...  406 

PAWNS 

bailment  by  pledging          ...            ...  ...  ...284—510 

pledge  of  goods  frandnlently  obtained  ...  ...  349 

pawn  distingnished  from  lien           ...  ...  ...  2S7 

PENAL  OBLIGATION 

what  is  a               ...            ...            ...  ...  ■••  357 

PENALTY 

imposed  by  law,  when  the  only  remedy         ...  ...  15 

exemplary  damages  are  a  penalty    ...  ...  ...  345 

roles  to  distingoiah  penalty  from  liquidated  damages... 356~359 

how  it  affects  the  right  to  interest  ...  ...  ...  374 

recovery  of  penalty,  a  bar  to  tu)  action  for  proonring  a 

breach  of  oontraot           ...            ...  ...  ...  407 

PENSIONS 

public,  pledge  of  ...           ...           ...  ...  ...  295 

PERSONAL  IKJTTEIBS 

damages  for,  from  n^ligence           ...  ...  ...  344,  394 

actions  for,  are  transitory  ...            ,„  ...  ...  S85 

PEBSONAL  PBIVILEGSS 

oof             ...            ...            ...  ...  ...  109 

damages  for      ...           ...  ...  ...  393 
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PERSONAL  PKOPEETT 

torte  iti  respect  of 
See  Chattels. 

PICTDBB 

publication  of,  restrained    '•■ 

destroying  a  libellooa  one  justifinble 
PILOT 

II on- liability  on  eniplOTnient  of 

when  not  a  fellow-serTaiit  with  the  seamen 
PIRATES 


PLEDGE 

'    of  goods  fraudulently  obtained 
See  Pawns. 

POLICEMAN 

hand-ouffing  by,  when  an  assault 

duty  of,  when  he  sees  an  assault       ...  ...  — 

wiiat  is  an  arrest  by 

English  rules  as  to  arrest  by,  in  cases  of  misdemeanor 

and  felony 
arrest  with  wairant 

without  warrant  under  Penal  Code      ... 
charging  and  giving  in  custody  distingnished 
wrongful  arrest  by  one  continued  by  other  policemen 
arrest  of  wrong  person 

POSSESSION 

trespass  an  invasion  of  right  of 

what  is    ... 

acquisition  and  loss  of        ...  ...  ...  ...  1 

evidence  of 

inactions  fortrespassorconversion...  ...         240,  S 

possession  of  goods  delivered  to  carrier  is  in  owner    .„ 
chattels  by  young  children 
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POSSESSION— (oniintted.  Rpc. 

of  tha  lender  in  a  loan  for  use           ...              ...  ...           29J 

damages  on  eviction  of  a  bondfidn  possessor...  ...39IJ — 397 

POST  MASTER 

not  liable  to  driver  of  mail  cart  breaking  down  —    25, 146 

for  delinquency  of  clerk    ...            ...  ■..  116,  313 

liable  for  not  delivering  letter  on  request       ..•  ■■■          ^13 

POUNDING 

of  cattle  doing  damage       ...            ..■            —  ...264 — 2tit* 

PRBSCBIPTION 

defence  to  troapasB                —             ■.-             ■■■  •••           174 

acquisition  of  easements  by                 .■-             -i  -.-206 — 209 

PRINCIPAL  AND  AGENT 

liability  of  principal              ...              ...             ...  ...           113 

when  the  act  is  lawful  or  otherwise                ...  ■.'          114 

non-liability  of  agent  when  a  mere  conduit-pipe  -.  114,  253 

for  acta  of  enb-agenta          ...            ...            ...  ...          115 

See  PcBuc  OrncEM. 

liability  in  cases  of  nuisance             ...            ...  ■.•          135 

for  trcepaes  by  agent           ...            ...  ...          iii 

refusal  of  general  agent  to  deliver  not  a  conversion  by 

principal            ...            ...            ...            ...  ...          251 

authority  of  agent  ceaaeg  on  death  of  principal  ...          287 

power  of  agent  to  pledge  goods        ,.,            ...  ...          298 

misrepresentations  by  agents  on  sales            ...  ...          33S 

aa  to  authority      ...            ...            ...            ...  ...          336 

costs  where  agent  had  no  authority                ...  ...          351 

rights  of  agents  as  to  set-off             ...            ...  ...          377 

dam^es  against  i^ents  for  negligence,  Ac.  ...  ...  414,  416 

prinHpals  to  t^^nts            ...  ..,          414 

agent  may  not  apportion  his  own  wrong        ...  ...          414 

PRIVATE  DnTY 

torts  arising  out  of  breach  of            ...            ...  ...    18,133 


by  express  statute 

by  reason  of  contract,  &c. 

limitations 
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PEITATE  PERSON 
powers  of,  M  to  arreet 

See  ASSIST, 
not  liable  when  he  merelj  charges  with  an  thence     ... 
information  given  b; 

malicionHly  using  the  name  of  a  third  perstHi 
PRIVILEGED  COMMUNICATIONS 

See  LiBEL. 
PRIVILBGBD  PERSONS 

arrest  of  — 
PRIVILBGE8 

invasion  of,  dignity,  fruicbiae,  Ac.  ... 

PROBABLE  CAUSE 

See  Cause. 
PROCESS  OP  COURT, 
abuse  of  ... 

See  also  Absbst. 
negligent  execution  of        ...  ...  ...  ...  3: 

danu^es  for  ...  ...  ...  ... 

PROCESSION 

the  right  to  go  in  ._ 

PBOFBSSIONAL  MEN 

breach  of  duty  bj  reason  of  contract 

degree  of  skill  for  which  liable 

injuring  real  property 

in  case  of  being  a  mandatary 

where  peraonal  performance  of  work  is  required 

duties  of  solicitors,  counsel,  valners,  &c. 

for  liability  of  vakeel  or  agent,  see  Vakxkl. 

PROFITS 

loss  of,  when  too  remote  a  damage  ... 
in  actions  for  sale  of  land 
when  from  delay  in  delivering  goods  ... 

part    of   the  dunegee  for  not  accepting 
goods 
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PE0MIS80RY  NOTES  Stw. 

See  Bills  or  Exchuiqe. 

PROPBBTY 

when  property  rents  on  s&la  ot  gooda  •..  .~  2M,  247 

See  Beal  Pbofebti — Pbbsonm.  Propbbty. 

PBOSBCUnON 

malicious               ...            ...            ...  ...  ...  71,82 

distingniBhed  fKHu  malioions  oontictiim  ...  ...  60 

Buit 83 

bUe  imprisonmeat  ...  ...  S86 

measure  of  damages            ...            ...  ...  ...  388 

criminal,  no  defence  in  civil  action  ...  ...  ...  7a,  37 

PBOSPECT 

the  right  to  a,  nob  an  easement        ■..  ...  ...  207 

PROSPECTUS  OF  COMPANY,  Ac. 

falae  representations  in      ...  ...  ...  ...  333 

damages  for...  ...  ...  ...  ...  416 

PROVISIONS 

noxuMB,  sale  of     ...  ...  ...  ...  ...  1S1 

dhtnagBB  for  personal  injuries  from..,  ...  ...  394 

PROXIMATE 

and  remote  oMtse  of  itijary  distinguished      ...  ...        liGa 

PUBLICATION 

of  libel,  what        ...  ...  ...  ...  ...  86 

of  a  ludicrous  story  told  by  a  msn  of  himself  ...  94 

PUBLIC  AGENT 

actii^  gratnitoualy  ...  ...  ...  ...  117, 132 

PUBLIC  DUTY 

violation  of,  with  ape(u^  damage  >.■  ■■>  —  9,11 

at  comm<m  taw      ...            ...  ...  ...  ...  12—14 

under  statute         ...            ...  «  ,..  ...  15,131 

PUBLIC  MBN 

critiqnes  upon,  when  privileged       „  ...  ...  98 
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PUBLIC  OFFICERS  Sac. 

li&bilitj  o(,  for  turesta         —            ••■            •••  ••■          47a 

petitions  to  privileged         '■■            —            —  —            89 

reports  between,  privileged               ■■■            —  -            90 

criticism  upon  conduct  of   —              ■-              '■■  ••'    98,  100 

non-liabilitj  for  acts  of  snbordinates              '■■  ■■  116,313 

of  officers  of  army  wid  nftvy        ■..  ..           118 

lia.bility  of,  for  torts  when  Crown  not  li&ble  '•■  —          118 

revenue  and  other  officers  for  safe  cusbodj  330 

PUBLIC  WOBKS 

liabilitf  of  persona  in  chftr^of       ...            ...  ...          132 

BAILWAY  ACT  (I^diab) 

crossing  gates       ...            ...            ...            ...  ...            15 

rights  and  liabilitf  of  company  as  carriers     ...  ...           321 

RAILWAY  COMPANY 

refusing  to  register  shares                  ...             ...  ...             20 

negligence  in  stopping  trains  at  stations       ...  ...          124 

liability  in  respect  to  level  crossings              ...  ...          129 

duty  to  keep  their  stations  lighted,  dso.          ...  ...          131 

liability  as  carriers  of  passengers      ..            ...  135,  136,139 

where  two  companies  nse  same  line  or  stations  138 

accidents  on,  when  evidence  of  negligence     ...  ...  139,  300 

liability  to  their  own  servants          ...            ...  ...          142 

conditions  on  tickets            ...            ...  ...  320, 325 

rights  and  liability  as  carriers  under  Indian  Railway 

Act      321 

duty  as  to  delivery              ...            ...            ...  ...          325 

general  liability  aa  common  carriers              ...  ...          325 

RATIFICATION 

ofatort...            ,„            ...            ...           ...  ...          166 

REAL  PROPBBTT 

n^ligent  nser  of,  cansing  damage  to  persons  ...  128,  12!) 

to  property  ...199,ld9n 

torts  in  respect  of               ...            ...            ...  ...166 — 227 

dam^ea  on  sale  of              ...           ...            ...  ...          360 

for  torts  to           ...            ...            ...  ...          3»5 

See  Tkbsfass— Lahdloed  mmd  Tbhahi. 
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REASONABLE  CAUSE  Sac 

Sea  C&USB. 
RECEIPT 

no  right  to  detain  goods  till  receipt  ie  giren  ...  362 
RECEIVER 

of  a  Conrt  is  a  bailee  for  custody 275,  330 

RELIGIOUS 

ceremonies,  ofHce,  or  endoirment,  invaaion  of  rights 

regarding           ...            ...            ...            ...  ...  109 

BBUAND 

noa-li&bility  for      -             -             -             -  >••  S3 

liability  for            ...            ...            ...            ...  ...  57 

REMEDIES 

criminal  and  civil,  when  concnrrent                 ...  ...  7,7a 

REMOTENESS 

of  cause,  of  damage;  and  of  duty  distinguished  ...126a, 346 

of  damage  ...  ...  ...  ...  6.846—350 

when  costs  are  too  remote  ...  ...  ...  ...  351,352 

in  actiooB  for  delay  in  delivering  goods          ...  ...  372 

by  passenger  gainst  carrier          ...  ...  372 

for  libel  and  slander          ...             ...  ...  392 

BENT 

distraining  for       ...  ...  ...  ...  ...253,270 

alternative  faculty  of  payment  in  kind  or  money  ...  357 

damages  in  action  for         ...            ...            ...  >..  363 

covenants  to  pay  rent  and  to  repair  independent  ...  364 

REPAIRS 

omitting,  is  permissive  waste           ...            ...  ...  219 

general  mles  as  to              ...            ...            ...  ...  222 

damages  in  action  for  non-repair     ...            ...  ...  864 

tenant  liable  for  rent,  though  landlord  does  not  repair  364 

REPRESENTATION 

what  is  a  false         ...             ...             ...             ...  ...  331 

as  to  a  right          ...            ...            ...            ...  ...  3;t2 

what  is  not  known  to  bo  true  ...             ...  ...  332 
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BBPRESBNTATION— continMed. 

by  directors  of  eompany     ... 

by  the  officer  of  a  company 

what  amonnts  to  a  warnuity 

by  agenta 

as  to  their  aathori^ 

concealment  of  truth  when  tortiooB  ... 

sales  with  all  fault 
See  Dbciit. 
BBPRESENTATIVES 

general  rale  as  to  actions  for  torte  by  or  against 
BESTITUnON 

of  stolen  property 
EEVERSIONEB 

what  is  a  tori  to    ... 

when,  may  sue  for  trespass  on  land 


right  of,  to  entry  to  inspect 
damages  apportioned  to,  on  trrapaaa 

BEWABD 

lien  of  finder  of  property  in  oaae  of  offer  of   . 
RIGHT 

invasion  of,  a  tort 

taking  property  nndar  a  notion  of    ... 
EIPAEIAN  PB0PBIET0B8 

natttre  of  ri^ts  of 

limited  to  acts  on  the  stream 

BTVEB 

tidal  and  navif^bl«,  what  is 

property  in  Boil  of 

encroachment  on  bed  ot 

liability  of  persona  using  a  public    ... 
ROAD 

public,  obstruction  to 

care  in  naing 
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SX)AD—eo»Unued. 

when  granted  with  existing  riek 

duty  to  fence  dangerous  placea  adjoining 

firing  a  goo  near  ...  ...  ...  ,.. 

property  in  soil  of 

public,  not  an  easement 

when  cattle  are  lawfully  using  a 
ROBBERY 

a  defence  for  bailees 

in  case  of  a  loan  for  ase 

ROMAN  LAW 

definition  of  delects  in 

rule  as  to  forcible  entry      ...  „. 

impounding  cattle 

damage  done  to  cattle  trespassing  ... 

as  to  deposits  and  sequestrations 

liability  of  the  depositary  of  a  will  ... 

lien  in  cases  of  deposit 

mandate  might  be  of  an  act  of  agency 

rale  as  to  antbority  of  mandatary  ceasing  on  kni 
ledge  of  death  of  mandator 

commodate  and  precarious  loan  distinct 

liability  in  case  of  a  precarious  loan 

leases  regarded  as  bailments  for  hire 

as  to  liability  of  oarriers 

retnm  of  goods  on  breach  of  warranty 

rules  as  to  compensation  or  set-off 

mesne  proBts  i^aingt  a  bond  fide  possessor    ... 
ROOP 

damages  where  it  falls  in  from  n^ligent  building 


SALARIES 

public,  may  not  be  pledged 


SALVORS 

rights  and  duties  of 
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SAUFLE 

sale  o[  goods  by     '■■ 
SCOTCH  LAW 

liabiiitjr  of  master  to  servant 
SEARCH 

malicionslj  procuring  a 
SEA-SHORE 

property  in 
SEA-WALL 

duty  to  maintain  ... 
SECRETS  OF  TRADE 

liability  for  improper  disclosure  of 
danugss  tor 
SECURITY 

officer  taking  insufficient    — 
damages  for  so  taking        - .  ... 

See  COMTBACT. 
SEDUCTION 
action  for 

efiect  of,  in  action  for  breach  of  promise  of  marriage 
damt^ea  for 
SELLER 

retaking  goods 
See  BuTBB  and  Sbllbel 
SEQUESTRATIONS 

are  a  kind  of  deposit 
SERMONS 

publication  of  notes  of 
SERVANT 

See  Master  and  Servant. 
SERVICE 

dam^es  in  contracts  for    ...  ...  ...  ...3 

SERVITUDES 

meaning  of  term  ... 
S«e  Eabememts 
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SET-OFP 
rules  as  to 

SHAREHOLDER 

indaced  to  become  each  by  false  representation i 
damages  in  sach  case 

SHARB8 

refaaing  to  register,  or  de<'laring  forfeiture  of 
inducing  a  purchase  of,  hy  deceit     — 
dam»gBB  for  so  doing  ...  ■'■  ... 

SHERIFF 

See  ESBCUTIoir. 

SHIP 

captain  of,  when  may  use  force 
liability  for  acts  of  crew 
accidents  from  a  sunken     ... 
special  property  in  cargo  on  board  a  ship 
general  ships  are  common  carriers  ... 
liability  from  deriation 

damages  in  actions  by  carrier  against  shipper 
by  shipper  against  carrier 
on  policy  of  insurance 
for  detention  of  a  ship  in  use 
SHOP 

netting  np,  damage  without  injuiy  ... 

force  to  tnm  a  person  out  of 

access  to,  most  be  safe 

trespass  in 

implied  license  to  enter 

use  of  name  of  another 

sale  of  good-will  of 

shutting  np  a,  when  a  special  damage 

SKILL 

torts  from  want  of 

damages  for  want  of 
SLANDER 

definition  of  ...  .»  >■■  •<• 
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SL&NBEBr-cotUinmd. 

Sec. 

how  it  diSera  from  libel 

99 

what  is  alwajB  actionable    '.. 

100 

not  BO  without  daiuaga 

101 

rule  of  Penal  Code 

102 

privilege  to  words  apoken  ... 

103 

slander  of  title 

108,393 

See  LiML. 

SOLICITOBS 

negligence  of 

21,340 

power  to  compromiMi  snit  .. . 

340 

malice  in  vakeels  or  agents 

67, 80 

their  rig^t  of  general  lien  ... 

309 

damages  gainst,  for  negligence  or  breach  of  dut;r     ...          416 

SPECIAL  PROPEETT 

in  chattels             

245 

SQUIB 

damage  by  throwing 
STATE 

acts  of,  liability  tor 
STOLEN  PBOPBETY 

reatitntion  of 
STONE 

damageB  in  trespass  by  cutting 
STOPPAGE  IN  TEANSIT 

right  of   ... 
SUBSOIL 

trespass  on,  where  held  separately  from  surface 
SUIT 

maliciously  inducing  one  to  bring  a  snit 

malicions  snit  and  prosecution  diatingnished 
SUPEBIOB 

moxim,  let  the  mperioT  anvmer  frrr  it 
SUPPORT 

nntnre  ol  right 
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SUPPORT— eontinwA  Sm. 

of  Und  in  its  natural  state                 ■.-  —  ■..  194 

of  surface  bj  subsoil  or  BubberraneBn  water  ...  —  195 

of  buildings  by  Und              ..            —  —  ...  198 

by  buildings    ■..            ...  ■■•  —  197 

where  there  was  once  unity  of  ownership  ...  ...  198 

right  on  sale  of  land  for  special  purposes  „.  ...  198 

damages  for  inrasion  of      ...            ...  ...  ...  401 

SURETY 

liability  of  officer  of  Coort  accepting  an  insufficient  ...  339 

rights  of  surety  as  to  set-off             ...            ...  ...  377 

damages  in  an  action  on  contract  of  suretyship  .-•  380 

SURPACK 

trespass  where  held  separate  from  subsoil    ...  ...  167 

right  to  support  of,  by  subsoil         ...  ...  ...  195, 198 

SURGEON 

See  Pbofsssiohai,  Mix. 

TELEGRAPH  COMPANIES 

for  what  damages  liable     ...  ...  ...  ...         872a 

TENANT 

See  Lakdlobd  utd  Tenant. 

TENDER 

of  amends  in  case  of  distress  ...  ...  ...  S67 

THEFT 

evidence  of  previous  convictiou  for,  how  far  an  excuse 
for  a  false  charge  of        ...  ...  .-.  ...  78 

how  far  a  defence  for  bailees  ...  ...  ...274,277 

in  case  irf  a  loan  of  a  chattel  -.  —  ■■  S89 

THIRD  PERSON 

setting  up  a  title  in  a,  when  a  defence  in  case  of  a 

deposit              -.  ...           ..■  ...           ...  282 

in  case  of  a  commodate  ...           ■■.  ...           ...  290 

carrier  ...           -.  .••           ...  S27 

bow  it  affects  damages  >■■           ...  ...           ...  410 
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TICKETS  Sec. 

conditions  aa  to  liitbility  on             -•  —  ••■  320,  Zib 

TITLE-DEEDS 

abase  of  process  to  compel  delivery  of  •••  •■>  66 

rule  as  to  possessioa  of       •.-           -.  ...  ...  251 

detinue  Trill  lie  for               ~.            ...  ...  ...  262 

plaiutifi  to  prove  their  value             ...  ...  ...  409 

damageB  to  be  giren  for      —            ...  ...  ...  410 

TITLE 

Blander  of              ...            ...            ...  ...  ...  108 

damageB  for          ...            .,,            ...  ...  ,.,  393 

TOET 

definition  of           ...            ...            ..,  ,'.  ...  1 

general  principle  of  the  law  of          ...  ...  ...  3 

ingredients  in  a     ...            ,,.            ...  ...  ...  4 

distinguished  from  crime   ...            ...  ...  ..■  7 

remedy  when  a  tort  involves  a  crime  ...  ...  7a 

distinguished  from  breach  of  contract  ...  ...  7& 

wftiveroftort        ...            ...            ...  ...  ...  76 

classed  as  to  their  nature    ...            ...  ...  ...  8.9 

invasion  of  legal  right        ...            ...  ...  ...  10 

breach  of  public  duty  with  special  damage    ...  ...  11 — 17 

prirate  duty  with  special  damage  ...  ...  18 — 28 

as  to  their  objects               .„            ...  ...  ...  29 

ratification  of  a      »■            ...            ...  ...  ...  166 

to  personal  property  distinguished  from  torts  to  persons 

and  personal  rights           ...              ...  ...  ...  228 

to  the  person  and  personal  rights     ...  ,..  ...30  et  seg. 

damages  in            ...            ...            ...  ...  343—345,385 

liability  for,  in  foreign  country        „,  ...  ...  385 

remoteness  of  damages  in                 ...  ...  348 — 350 

actions  for,  when  transitory             ...  ...  ...  385 

TOET  FEASORS 

liability  of  joint Sfla.lU,  170,  235,  259,  399 

TRADE 

carrying  on  a  lawful,  when  not  a  nuisance    —  .-■  182 
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TRADE— eonKHuei.  Sm. 

disoloaure  of  trade  eecrets  prevented  —  •••  341 

damages  for  such  discloHnre  ...  ...  ...  418 

TRADE-MARKS 

n  of,  ft  tort 22>— 233 


nature  of  right  to,  or  property  in     ...  •■■  ... 

wh&t  aimilarily  needed       —  ...  ...  ...  2 

forms  of  ■.■  ...  ...  ...  ...  ... 

right  to  Bue  how  affected    ... 

liability  to  porchaeer  of  one  eelling  with  connterfeit  .» 

damages  tor  inTMion  of      -•  .••  ...  ... 

TREES 

property  in,  in  a  hedge 

right  to  ont  branches  or  roots  of      '-.  >..  -• 

entry  to  remore  when  blown  down  ■..  •.■  -•• 

property  in,  when  blown  or  cnt  down  >.-  ... 

damages  how  apportioned  when  trees  are  cnt  down  by 
atrespaaser 

TRESPASS 

to  the  person  by  assault     >..  .■•  ...  ..• 

by  false  imprisonment 

on  real  property   ...  ...  ...  ...  ...15 

an  invasion  (^  right  of  possession    ... 
who  may  ene  for   ... 

ab  initio 
whether  justified  by  title    ... 
trespass  by  cattle  ...  ...  ...  »• 

continuing  what    ...  ••■  ... 

defences  to  an  action  for   ...  ...  ...  ...  1' 

liability  of  co-trespassers  ...  ...  „, 

damages  recovered  agunst  one,  bars  an  action  against 


trespass  and  conversion  of  chattels  ... 
under  cover  of  legal  process 
rights  of  pledgor  and  pledgee  to  sue  for 
and  see  also  BjUlee. 
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Sec. 

S-A4 

in  treflpasa  to  real  property 

...398—399 

gooda 

...408— 4U 

See  Lakdloed  ai(i>  Tbnamt,  Ac. 

TJSTJSTEB 

danu^B  on  eriotioa  of,  bf  cestui  que  tnul     ... 

397 

Ttra 

liability  of  ship  for  acta  of                

IIS 

UNIHTEERUPTED  USER 

what  is  oa 

208 

TJNSKILFULNESS 

damage  from,  of  Surgeon,  &e. 
See  FBOPE33IOHAL  Men. 
VAKEEL 

liability  of,  where  he  interferes  to  induce  a] 

where  he  malioionely  prooures  an  arreab 

in  case  of  a  malicions  prosecution    ... 

comments  by,  priTileged 

in  ezoasB  of  privilege 

liability  for  breach  of  daty  to  his  client 

damages  for  anch  breach  of  duty     ... 
VALUABLE  SBGUQITIES 

See  Bills  or  Ezchabqz. 
VALUER 

liability  of,  for  akill  and  care 
VENDOR  AND  VENDEE 

See  BuTtK  mo  Seller. 
VESSEL 

liability  of  owner  of  sunken 

VIS  MAJOR 

what  is    ... 
VOLUNTEER 

taxi  serTant  diatingoished  ... 
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VOTE 

right  to,  invAsicm  of  ...  ... 

damages  for 
WAQBS 

damages  in  actions  for        ...  •••  ... 

WAIVEE 

oftort      ...  ... 

WALL 

boundary,  property  in 
■WAREHOUSEMAN  

when  a  carrier  is  a 

damages  for  loss  by  negligence 
WARRANT 

arrest  with,  and  without.    See  AKHBar. 

search-warrant,  malicioosly  procuring 
WARRANTY 

of  title  on  sale  ef  goods  in  shop 
by  pledgor 
fay  letter,  of  things  ... 

representations  amounting  to 

prospective  damages  for  breach  of  ... 

damages  in  actions  on  warranty 
WASTB 

entry  of  reveraioner  to  view  ... 

tort  by  committing  ...  ...  ... 

damages  for 

WATER 
right  to 
surface    ... 
right  to,  cannot  be  granted  away  in  gross    ... 

to  pure 
what  is  a  water-course 
subterranean  water 

artificial  water-course  '•■  -.  -> 

liability  from  escape  of,  into  land  of  another 
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WATER— «>»Ji«i*ed.  Sec. 

alteration  of  coarse  ot        —            -..  ...  ...214, 215 

damages  for  iaTasion  of  right  to      ■..  ...  ...          401 

WAT 

daty  to  fence  dangeroas  places  adjoining  ...  ...          129 

right  of  access  to  a  public  way          -.  ...  ...          168 

way  of  necessity    ...            ...            ...  ,„  ...          205 

right  of  way  when  a  personal  privilege  ...  ...          208 

to  public  not  an  easement  .,,  ,.,          SIO 

different  kinds  of                 ...            ...  ...  ...          Sil 

damt^es  on  obstruction  to  ...            ...  ...  ...899,401 

WELL 

neglecting  to  fence  ...  ...  ...  „.  128, 129 

draining  of,  when  not  a  tort  ...  ...  ...  190,  194 

right  to  take  water  from  an  eaaetnont  ...  ...  217 

WHABE'INGER 

his  rights  as  riparian  proprietor  ...  ...  ...  168 

conTersionby        ...  ...  ...  ...  ...  253 

general  rules  as  to  ...  ...  ...  ...  312 

WIFH 

persuading  to  live  apart  from  huabaud  ...  —  23d 

right  to  custody  of,  when  minor       ...  ...  ...        239a 

suit  for  restitution  of  conjugal  rights  ...  ...        239a 

not  liable  for  misrepresenting  herself  as 
on  slauder  of,  what  damage  too  remote 
See  Adulteky. 

WILD  ANIMALS 

trespass  in  pursait  of  ...  ... 

WINDOWS 

See  LiQHTS. 
WINDMILL 

no  easement  in  respect  to  a 

WINE 

taking  out  of  a  cask,  when  a 
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WITNESS 

nou-attendance  of,  when  a  tort 

when  privileged  from  arrest 

evidence  of,  privileged 

no  action  against,  for  giving  false  evidence 

damages  against,  for  non-attendance 

WOMAN 

when  actionable  to  call  her  a  whore 
damages  in  libel  affected  I7  character  of 

WORKMAN 

payment  of  hire  of 

WBONG-DOER 

what  sufficient  title  against,  in  action  for  trespass  o 
conversion  of  chattels      ...  ... 

special  prop«rty  sufficient  as  against  a 

ZAMINDARS 

distress  for  rent  by 

damages  for  wrongful  distress 
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